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 Legal Submission 

 Introduction 

 Action point 18 from the hearing of 23 May 2019 (EV-039) requests that the 
Applicant and Somerset County Council (SCC) each set out the position 
regarding temporary possession and compulsory acquisition of rights. This 
submission is made in response to that action point.  

 The Applicant understands that the County Council has an objection to the 
use of acquisition of rights to create new highway. The Applicant also 
understood from the brief oral submission made on 23 May 2018 that the 
County Council has an objection to all compulsory acquisition of rights, not 
just for new highway. That objection has never been made in writing and the 
Applicant has no details of the basis of that submission. This submission 
cannot therefore respond to any detailed legal submissions on that.   

 The County Council has suggested that there is a fundamental point of law at 
stake. It is for this reason that the Applicant has set out these submissions at 
greater length than it would normally and has spelled out fundamental issues 
of highway law which it would normally take as read. 

 This submission responds in the following parts: 

• Part 2 sets out how Development Consent Orders (DCOs) can acquire 

interests or rights in land without acquiring full ownership. 

• Part 3 considers the Law of Property Act 1925. 

• Part 4 considers acquisition of rights under other regimes. 

• Parts 5, 6, 7 and 8 address the definition, extent, creation and 

maintenance of highways. 

• Part 9 highlights the range of rights acquired in granted DCOs. 

• Part 10 considers the particular approach followed in this DCO. 
 

Summary 

 Part 2: in terms of the principle of acquiring rights, including by way of creation 
of new rights, this is clearly available on the face of the Planning Act 2008.   
There are numerous instances of this under DCOs. 

 Part 3: the County Council made reference in the hearings to the Law of 
Property Act 1925 as posing some kind of fundamental impediment to the use 
of powers of temporary possession linked to the creation of permanent rights.   
The Applicant does not, in truth, understand the County Council’s point, but 
would emphasise that it is clear from the Planning Act 2008 that new rights 
can be created and that, if necessary, the doctrine of implied repeal would 
confirm that this power is legally effective. 

 Part 4: there are a range of comparable regimes in which the creation of new 
rights are provided for. The County Council themselves have taken advantage 
of this power in their own highways CPOs. 

 Part 5: it is well established that the legal nature of a public highway is a right 
to pass and repass. The legal essence of all public highways (whether public 
footpaths or vehicular carriageways) is the same – a right to pass and repass 
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along a defined route. The case law has referred to the public right over a 
highway as being “an easement for the benefit of the public”. 

 Part 6: it is well established that the highway authority does not need to own 
the subsoil of a highway. If the highway is stopped up the full ownership 
reverts to the owner of the subsoil. A freeholder can dedicate a public 
highway in favour of a highway authority without transferring the freehold and 
this is commonly done in a range of scenarios. It is, in effect, this creation of 
highway rights which the DCO is affecting by the compulsory creation of the 
Public Rights of Way (PROWs) and the 5 small areas of land for turning 
heads for existing local roads cut of off the main scheme, together with the 
part of the A303 currently serving the Camel Head Services.    

 Part 7: in a DCO the creation of the public highway (whether footpath or 
carriageway) is part of the legal essence of the Order given its statutory 
purpose under the Planning Act 2008 to authorise the construction of 
highways which meet the thresholds for an NSIP, together with any 
associated development. Formal dedication is not required to be expressed.    

 Part 8: the Planning Act 2008 expressly provides for maintenance to be dealt 
with under a DCO and the concept of adoption by the County Council of the 
local roads which will be passed to it, does not apply as the allocation of 
maintenance responsibility to the County Council is dealt with on the face of 
the Order. 

 Part 9: DCOs granted to date, including those by the Secretary of State for 
Transport, have included the creation of new public highway by way of the 
creation of new rights (e.g. M1 Junction 10a, A556 Knutsford, A160/A180). 

 Part 10: There is clear Planning Act 2008 policy on compulsory acquisition 
which obliges the promoter to minimise the interference with private rights and 
interests. For this reason the Applicant decided that using the creation of 
rights, rather than the full acquisition of the freehold interest, was the 
appropriate approach for the PROWs and for the 5 small turning head areas.  
These are local roads serving particular land, where their public highway 
status may be revisited in the future and where, for example, the County 
Council is already suggesting the possibility of this in the case of the current 
A303 serving the Camel Hill Services.   

 All of the affected landowners of the turning head land and PROWs are fully 
aware of these proposals and none has objected. The new rights will give rise 
to compensation in the normal way, taking account of the curtailment of use 
entailed. The Applicant has taken the freehold of the remainder of the new 
highway land across the scheme, but considered that, for compulsory 
acquisition policy reasons, it was more proportionate on these facts for the 
rights approach to be used in these cases. The Applicant submits there is no 
prejudice arising from the approach followed.   

 The County Council’s objection is, as a matter of law, not sustainable in the 
Applicant’s view. The powers of a DCO to create new rights are extremely 
wide. The approach used is within those powers. The County Council, as we 
understand it, accepts this approach for the PROWs. The County Council’s 
objection to the turning heads land may, perhaps, be better regarded as a 
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policy difference of approach regarding the expectation on promoters to 
minimise the interference with the interests of the relevant land owners. 

 Acquisition of interests or rights in land  

 The application before the Examining Authority is for a DCO for the 
construction and operation of a Nationally Significant Infrastructure Project 
(NSIP). It is therefore made under the Planning Act 2008 (Planning Act) and 
the Planning Act is the empowering statute for any provision sought in the 
DCO. 

 The Planning Act provides at section 141 that “(1) In this Act “nationally 
significant infrastructure project” means a project which consists of any of the 
following—…(h) highway-related development;”. Section 22 then provides the 
thresholds which highway related development must meet or exceed in order 
to constitute an NSIP.  

 As set out in the Case for the Scheme2 this scheme is the “construction” of a 
highway within the meaning of section 22(1)(a).  

 S120 of the Planning Act sets out what may be included in order granting 
development consent. Subsections (3) and (4) provide:  

 “(3) An order granting development consent may make provision relating to, 
or to matters ancillary to, the development for which consent is granted. 

 (4) The provision that may be made under subsection (3) includes in particular 
provision for or relating to any of the matters listed in Part 1 of Schedule 5.” 

 Schedule 5 Part 1 “The Matters” includes the following matters relevant to this 
submission: 

1. The acquisition of land, compulsorily or by agreement. 

2. The creation, suspension or extinguishment of, or interference with, 
interests in or rights over land (including rights of navigation over 
water), compulsorily or by agreement. 

20. The specification of the classes of traffic authorised to use a highway. 

23. The specification of the highway authority for a highway. 

33. The transfer of property, rights, liabilities, or functions. 

 Taken together, Section 120 and Schedule 5 Part 1 Matter 1 therefore 
expressly allows the inclusion of powers of compulsory acquisition within a 
DCO under the Planning Act. Section 120 and Matter 2 of Part 1 of Schedule 
5 expressly allows the compulsory acquisition of existing interests in or rights 
over land and the creation of new interests in or rights over land.  

                                                
1 A copy of all sections of the Planning Act quoted or referred to in this submission are set out in 
Appendix 1 – statutory references. 
2Examination library reference APP-149 
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 S120 is in Part 7 of the Planning Act; in order to identify the full scope of the 
powers set out in that section it is necessary to have regard to the definition of 
land that applies to Part 7. That definition is set out in s159, which provides: 

•  “159 Interpretation: land and rights over land 

• (1) This section applies for the purposes of this Part. 

• (2) “Land” includes any interest in or right over land. 

• (3) Acquiring a right over land includes acquiring it by the creation of a 

new right as well as by the acquisition of an existing one.” 

 Accordingly, Section 120 authorises the inclusion within a DCO of powers of 
acquisition of any right over land; which acquisition can be exercised through 
the creation by compulsion of a new right as well as acquisition of an existing 
one.  

 The Applicant does not propose to set out the historical case law in this 
submission, but notes that the power to acquire only rights over land was 
recognised as long ago as 18843. The principle that where an authority is 
empowered to acquire rights under an Act it is not necessary to also acquire 
the freehold, has not changed since that time.  

 The Planning Act specifically provides for acquisition of rights; Matter 2 cited 
at paragraph 2.5 and the definition of land in that Act both provide particular 
powers to acquire only rights. The wording of the Planning Act and the case 
law on interpreting that wording entirely supports the Applicant’s position. The 
case law is clear that where the rights to be acquired are specified in the 
DCO, they can be acquired (or created through acquisition) by compulsion, 
without the need to acquire the freehold ownership.  

 The ability to acquire only rights is the norm in other regimes as well. For 
example, Section 13 of the Local Government (Miscellaneous Provisions) Act 
1976 provides that in all cases where an authority is authorised to acquire 
land it may be authorised to acquire only specified rights set out in the 
compulsory order rather than the whole ownership. In such cases, the 
acquisition of rights is to be treated as acquisition of land for the application of 
compulsory purchase procedures and compensation provisions. 

 Acquisition of Rights and the Law of Property Act 1925 

 The Applicant notes the County Council’s submission that the acquisition of 
rights or interests in land rather than the freehold is somehow contrary to the 
Law of Property Act 1925 (the “1925 Act”). The Applicant has not had the 
benefit of seeing any submissions on that point before preparing this 
submission. The Applicant therefore cannot respond directly given the lack of 
specificity in the oral submissions made.  

 The Applicant understands that the County Council submits that the 
acquisition of only interests or rights in land under a DCO is contrary to the 
1925 Act. The Applicant does not agree. However, in any case, if it is 
considered that there is a conflict between the provisions of the Planning Act 

                                                
3Great Western Railway Company v The Swindon and Cheltenham Extension Railway Company 
(1884) 9 App. Cas. 787, per Lord Watson 



Planning Inspectorate Scheme Ref: TR010036 
Application Document Ref: 9.40 

 

 

Page 8 
 

A303 Sparkford to Ilchester Dualling Scheme 

9.40 Deadline 8 Response to Action Point18 – Legal Submission  

and the 1925 Act, it is submitted that the Planning Act would prevail through 
the application of the doctrine of implied repeal.  

 As a general principle, where two statutes conflict in their terms the doctrine of 
implied repeal will apply. Where a later Act of Parliament contradicts an earlier 
Act, but it does not expressly repeal the earlier Act, the doctrine provides that 
the earlier provisions are impliedly repealed by the latter. Parliament’s 
continuing power to create law means that it can impliedly or expressly repeal 
any Act of Parliament4. The test as to whether implied repeal will apply is set 
out West Ham (Churchwardens etc) v Fourth City Mutual Building Society5: 

• “The test of whether there has been a repeal by implication by 

subsequent legislation is this: are the provisions of a later Act so 

inconsistent with, or repugnant to, the provisions of an earlier act that 

the two cannot stand together.” 

 There are some qualifications to application of the doctrine of implied repeal6. 
The doctrine is subject to a presumption against its use which requires courts 
to try to reconcile the conflicting provisions where possible. Constitutional 
statutes are also not generally liable to implied repeal, in part because of their 
importance in protecting citizen’s rights. The Planning Act is not a 
constitutional statute7.   

 There is also a general presumption that more specific provisions should be 
preferred over more general ones. The Planning Act sets out in very clear and 
specific terms in Matter 2 that DCO’s may provide for “The creation, 
suspension or extinguishment of, or interference with, interests in or rights 
over land (including rights of navigation over water), compulsorily or by 
agreement”. The Applicant accordingly submits that, if there is any conflict 
between the Planning Act and the 1925 Act, the Planning Act prevails in 
accordance with the doctrine of implied repeal. The Planning Act provisions 
are clear and specific. They set out in unambiguous terms that any interest or 
right in land can be acquired, created or interfered with.  

 The legal definition of a highway is simply a right for the public to pass and 
repass; that right falls within the ambit of “any right or interest” and therefore 
the scope of the Planning Act. Nothing in the 1925 Act prevents the Applicant 
from creating highways though compulsory acquisition of the necessary rights 
in accordance with the Planning Act.  

 Comparable Regimes 

Transport and Works Act Orders 

 The acquisition of rights, including through the creation of new rights, is not 
unique to the Planning Act. Development Consent Orders under the Planning 
Act have drawn from the experience of Transport and Works Act Orders 
(TWAOs) under the Transport and Works Act 1992 (“the 1992 Act”) and 

                                                
4 Vauxhall Estates Ltd v Liverpool Corporation [1932] 1 KB 733 
5 [1892] 1 QB 654  
6 Thoburn v Sunderland City Council [2002] EWHC 195 (Admin) 
7 R [on the application of Brynmawr Foundation School Governors] v Welsh Ministers [2011] EWHC 
519 (Admin). R (Buckinghamshire County Council) v Transport Secretary [2014] 1W.L.R. 324.   
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comparison of the regimes can be of assistance. TWAOs may, in accordance 
with section 5 of the 1992 Act, include matters listed in schedule 1 of that Act, 
which include: 

1. The acquisition of land, whether compulsorily or by agreement. 
2. The creation and extinguishment of rights over land (including rights of 

navigation over water), whether compulsorily or by agreement. 

 It can therefore be seen that the wording of the Planning Act is more 
permissive than the 1992 Act in also allowing suspension or interference with, 
interests in or rights over land as well as the creation and extinguishment of 
rights.  

Highways Act 1980 

 The ability to specify acquisition of rights only is not only not new or novel but 
was also specifically allowed for in the particular case of highways under the 
Highways Act 1980 (“the 1980 Act”). In the 1980 Act, “land” includes “any 
interest or right in, over or under land”8. Section 250 of the 1980 Act provides 
that land acquisition powers extend to creation as well as acquisition of rights 
and provides at subsection (1) that “A compulsory purchase order made in the 
exercise of highway land acquisition powers may provide for the acquisition of 
rights over land by creating them as well as for the acquisition of rights 
already in existence.” That provision is specifically stated as being “without 
prejudice to…any other provision of this Act which, by virtue of the definition 
of “land” in section 329(1), authorises the acquisition of interests in or rights 
over land”. 

 Somerset County Council clearly accept the principle of inclusion of 
acquisition of rights without the acquisition of the freehold under the 1980 Act 
as they have included such provisions in their own orders made in their 
capacity as a highways authority. For example, SCC acquired various rights 
under the Council Of The County Of Somerset (Taunton Northern Inner 
Distributor Road A3087) Compulsory Purchase Order 20119. In that order the 
County Council acquired the rights to “construct and maintain a bridge to carry 
the T33/14 public footpath” (plots 9, 11, 12), the right to construct and 
maintain a bridge to carry the A3087 public highway (plot 25, 27), the right to 
construct and maintain a retaining wall (plot 38) and a right to install surface 
water sewers (plot 38).  

 Legal Definition of a Highway 

 There is no statutory definition of a highway. The Planning Act at section 235 
provides that “highway” has the meaning given by section 328 of the 
Highways Act 1980”; that section does not actually define a highway but 
reads, in its entirety: 

• “328.— Meaning of “highway”. 

• (1) In this Act, except where the context otherwise requires, “highway” 

means the whole or a part of a highway other than a ferry or waterway. 

                                                
8 Section 329 
9 A copy of this order is appended as appendix 3  
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• (2) Where a highway passes over a bridge or through a tunnel, that 

bridge or tunnel is to be taken for the purposes of this Act to be a part 

of the highway. 

• (3) In this Act, “highway maintainable at the public expense” and any 

other expression defined by reference to a highway is to be construed 

in accordance with the foregoing provisions of this section.” 

 The legal definition of a highway is accordingly drawn from case law and can 
be summarised as a public right to pass over a defined route. That summary 
description is comprised of four elements: 

1) It must be open to all the public not a defined group10 - use can be limited 
to a class, e.g. pedestrians, but not to specific people such as owners of 
a particular property, it must be open to any person; 

2) It must be as of right11; rather than simply with the permission of the 
landowner; 

3) It is primarily a right of passage12; although ancillary rights such as parking 
of motor vehicles are now accepted as forming part of the public right to 
use a highway, the distinguishing feature is the right of the public to pass 
from one place to another “at their pleasure”13; and 

4) It must be along a defined route14. 

 There is no ownership qualification in the definition of “highway”; the key 
elements are the public right to pass on a defined route. For the purposes of 
determining if something is legally a highway it simply does not matter who 
the underlying owner is. The definition can also be clearly met by ways for use 
by pedestrians, cyclist and on horseback as well as vehicular carriageways.  
There is no distinction in law between a vehicular highway and a non-
vehicular highway. The public rights of way proposed under the DCO sought 
all fall within the legal definition of highway and are subject to the same 
considerations as vehicular highways.   

 The legal nature of the public right over a highway has been held to be “an 
easement for the benefit of the public”15. Easement are rights in or over land. 
They fall within the definition of "land" under the Law of Property Act 192516. 
Easements may be created by statute, including by compulsory acquisition17. 
The Court of Appeal in Harrison v Rutland (Duke)18 considered that “The 
easement acquired by the public is a right to pass and re-pass at their 
pleasure for the purpose of legitimate travel, and the use of the soil for any 
other purpose, whether lawful or unlawful, is an infringement of the rights of 
the owner of the soil, who has, subject to this easement, precisely the same 

                                                
10 Austin’s case (1672) 1 Vent 189 
11 Dawes v Hawkins 1860 29 LJ CP 343 
12 Goodtitle c Chester v Alker & Eames 1757 1 Burr 133 
13 Harrison v Rutland (Duke) [1893] 1 QB 142 at 154 
14 Dovaston v Payne 1795 2 H Bl 527 
15 ibid 
16 Section 205 
17 See section 2 of this note.   
18 As foot note 13, at 154, per Lopes LJ 
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estate in the soil as he had previously to any easement being acquired by the 
public”.  

 In most cases, an easement requires there to be an identified landholding 
which benefits from the easement (the dominant tenement), but that 
requirement is absent for the public right to pass over highways as the right 
accrues to the public, not to a particular landholding. The evolution of the case 
law has therefore led to the public right to pass over a highway being 
considered as a sui generis right. It is not necessary to establish who is 
benefitted by the right as it belongs to the public.  

 A highway accordingly exists where there are public rights of passage over a 
defined route. The creation through the DCO of the public right of passage 
over the defined routes shown in the rights of way and classification of roads 
plans accordingly creates the necessary legal rights.  The status of highway 
follows the creation of the public right and construction, not any further 
administrative process.  

 The Applicant notes the County Council’s submission that PRoWs are of a 
different nature to highways. The Applicant disagrees. The Applicant notes 
that the legal definition of a highway is a defined route over which the public at 
large can pass and repass; that clearly includes the subset of highways which 
the term PRoW refers to.  Legally there is no difference between a vehicular 
highway, a pedestrian highway, a cycle highway or a bridleway highway; they 
are all simply forms of highway19. The 1980 Act for example includes the 
following definitions 20: 

“bridleway” means a highway over which the public have the 
following, but no other, rights of way, that is to say, a right of way on 
foot and a right of way on horseback or leading a horse, with or without 
a right to drive animals of any description along the highway;” 

“footpath” means a highway over which the public have a right of 
way on foot only, not being a footway; 

 The Applicant therefore maintains the position previously set out in written 
submissions that the County Council is being inconsistent in its approach by 
singling out vehicular highways and attempting to treat them differently for the 
purposes of compulsory acquisition from other forms of highway. 

 It is uncontroversial that a freeholder can dedicate a public highway in favour 
of a highway authority without transferring the freehold and this is commonly 
done in a range of scenarios. It is, in effect, this creation of highway rights 
which the DCO is effecting by the compulsory creation of the PRoWs and the 
5 small areas of land for turning heads for existing local roads cut off of the 
main scheme, together with the part of the A303 currently serving the Camel 
Head Services.    

                                                
19 See for example; Highways Law, Stephen Sauvain QC at chapter 1, which discusses carriageway 
highways (1.29)  and non carriageway highways (footpaths and bridleways, 1.44) and notes that a 
bridleway is a highway over which the public have a right of way on foot, on horse or leading a horse 
(1.46) and that footpaths are highways which carry only a public right of way on foot (1.48) 
20 Section 329 
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 Highways and Ownership of the subsoil 

 As set out above, a highway is a right of the public over land. It does not carry 
with it any right of the public to any further interference in the subsoil of the 
land over which it runs. It is legally incorrect to say that vesting of the subsoil 
is necessary to create a public highway. This principle was established as 
long ago as 1757 when Lord Mansfield held that “the King has nothing but the 
passage for himself and all his people, but the freehold and all profits belong 
to the owner of the soil”21. The High Court also held in 1871 that “The owner 
who dedicates to public use as a highway a portion of his land, parts with no 
other right then a right of passage to the public over the land so dedicated, 
and may exercise all other rights of ownership, not inconsistent therewith”22. 
The rights of subsoil owners to minerals are also unaffected by creation of 
highway23. The highway right only applies to part of the land, it does not 
require ownership on behalf of the public of the subsoil. 

 To have legal status as a highway does not require the highway authority to 
own the subsoil of the highway. Given that many highways in public use today 
follow old, even ancient routes, and that the public right has been created 
over time, there are innumerable highways where the underlying ownership is 
unknown. It is not necessary for a highway authority to own all of the land 
under a highway and there are innumerable instances where the underlying 
ownership of land under public highways vests in others, most often the 
adjoining landowner. In the area of the scheme, for example the ownership 
under parts of the existing A303 is unknown and legal presumptions have to 
be applied24. The Book of Reference25 also demonstrates that the County 
Council has no recorded title to the subsoil under some of its highways; the 
B3151 public road (plot 2/4c) is presumed to be owned by the adjoining 
private landowners, not the County Council, as are plots 4/1c and 4/1i which 
are public highway at Downhead, plots 5/3d and 5/3e being Steart Lane, and 
the public highway known as Howell Hill (see plot 5/3f). 

 A highway is a right over land. There is no requirement in law to specify a 
depth for a highway right. The precise depth of a highway will depend on the 
ground conditions at each location. Case law provides that the public highway 
status goes as deep as is necessary to ensure the protection and support of 
the highway26. This was supported in the recent Supreme Court case of 
Southwark LBC v TfL27, which described the “zone of ordinary use” as being 
the road surface, airspace and subsoil required for the operation, 
maintenance and repair of the highway. The depth of a highway is therefore a 
matter of fact and is location specific28.  

 The County Council does not appear to be saying that land on which any 
public rights of way will be located must be permanently acquired, only those 

                                                
21 Goodtitle c Chester v Alker & Eames 1757 1 Burr 133, as footnote 12 
22 St Mary, Newington, Vestry v Jacobs 1871 LR QB 53 
23 Coverdale v Charlton 1899 1 Ch 474 
24 See Applicant’s response to action point 16 in REP7-027 at Deadline 7 
25 Examination Library reference REP7-018 
26 Tunbridge Wells Corporation v Baird (1896) AC 434 
27 [2018] UKSC 63 
28 Schweder v Worthing Gas Light and Coke Company (no2) (1913) 1 Ch 118 
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forming part of vehicular rights of way. If SCC’s position were correct, then it 
would also be the case that all land on which public rights of way (which are 
themselves “highway” within the legal definition) were located would need to 
be owned by the County Council as local highway authority. That is simply not 
the case and this further demonstrates why SCC is not correct in asserting 
that the local highway authority must own the subsoil to any public highway. 

 Creation of highway by construction  

 Highways authorities are empowered as part of their statutory roles to create 
new highway. The construction of highways which are NSIPs must be 
authorised under the development consent process instituted by the Planning 
Act. As set out at section 2 above, the consent sought by the Applicant is for 
construction of highway. The ability to create new highway under this consent 
is plain, the DCO would not serve its purpose if it could not create highway.   

 The DCO creates a public right to pass over certain defined routes – that 
results in the legal creation of highways. The DCO also classifies the routes 
created, either through classification of roads or through the specification of 
rights over public rights of way. These are all legally highways and, for the 
purposes of establishment of highway rights, there is no legal difference at all 
between a footway and a vehicular route. The interference with landowners’ 
rights caused by that creation is considered below as it is not relevant to 
whether or not a highway is created.  

 It is not proposed to ‘dedicate’ the land as public highway – that is an 
unnecessary step. The DCO allows land to be designated as highway and the 
classification of that highway to be specified in the DCO. The status as a 
highway is created directly by the DCO and a further step (of dedication) is 
not required. 

 The Applicant suggests that the County Council continues to confuse the 
creation of highway under statute through the DCO with dedication. The 
process of dedication by the landowner of highway and acceptance of that 
highway by the public are not necessary for highways created under statute. 
The DCO can create highways without any separate dedication being 
required. Once constructed under statutory provisions and opened, a road or 
way becomes a highway of the class intended by the Applicant as the 
constructing authority29. There is no further requirement of formal 
dedication30. Where a highway is created under a statutory process there is 
also no need for any demonstrated acts of acceptance on behalf of the 
public31.  

 The power sought in the DCO is included within the scope of compulsory 
acquisition of rights at Schedule 5 of the DCO in order to create a public right 
to pass over it. The Planning Act 2008 specifically allows for the acquisition of 
any interest32, the public right can be acquired through creation under this 
provision. As it is clear that the highway interest and the underlying ownership 

                                                
29 R v Lyon 1825 Dow & Ry KV 497 
30 Buckland v Secretary of State for the Environment [2000] 1 WLR 1949 
31R v French (1879) QBD 507 
32 Section 159(2) “Land” includes any interest in or right over land. 
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of the subsoil are different interests, there is no justification to acquire the 
underlying subsoil when all that is required is the creation of the public right.  

 Maintenance at Public Expense  

 The legal definition of highway addresses only the need for a public right, it 
does not require that the public right will carry with it any obligation for the 
highway to be maintained at public expense. That can result in highways open 
to the public being privately maintainable by the underlying landowner. In this 
situation, that outcome would be inequitable and would not reflect modern 
practice that public highways are maintained by highways authorities at the 
public expense. 

 Section 36(2) of the 1980 Act provides that “the following highways … shall 
for the purposes of this Act be highways maintainable at the public expense - 
(a) a highway constructed by a highway authority, otherwise than on behalf of 
some other person who is not a highway authority”.  

 The Applicant is a highway authority, the highways to be formed as part of the 
scheme are to be constructed by a highway authority on its own behalf and 
not for a person who is not a highway authority. Every highway formed 
therefore becomes publicly maintainable by the relevant highway authority. 
For trunk roads the relevant highway authority is the Applicant and for other 
highways it is the County Council. The obligation to maintain highways 
created under the DCO at public expense follows their status as highways 
and their construction by the strategic highways company; once they are 
highways they become publicly maintainable by operation of section 36 and 
no further process such as adoption is required.  

 Where highway becomes maintainable at public expense that highway vests 
in the highway authority for the specific, limited purposes of maintenance of 
the highway and the protection of its structure and the public rights over it. 
The interest so vested is an interest in land which is limited in duration and 
extent33. It is legally a determinable fee simple in the top two spits which gives 
the highway authority a right to possession of the highway surface34.  

 Section 263 of the 1980 Act provides that: “every highway maintainable at the 
public expense, together with the materials and scrapings thereof, vests in the 
authority who are for the time being the highway authority for the highway”. 
Once the highway has been created and classified pursuant to the DCO, the 
highway itself (including any materials and scrapings) automatically vests in 
the highway authority by virtue of section 263 Highways Act 1980). That right 
is separate from and in addition to the right of the public to pass which exists 
whether or not the highway has become vested in the highway authority. The 
landowner also retains an interest ownership of the subsoils (and air space 
above that needed for the operation of the highway) and is entitled to resume 
his full interest when the highway ceases to exist.  

 Article 13 and Schedule 5 of the DCO provide that maintenance of the new 
specified highway created by the DCO is to be transferred to the County 

                                                
33 Tithe Redemption Commissioners v Runcorn UDC 1954 2 WLR 518 
34 Wiltshire CC v Frazer 1984 82 LGR 313 
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Council. The wording in Schedule 5 “To transfer responsibility of maintenance 
of the way to Somerset County Council” or “To transfer responsibility for 
maintenance of the public highway so designated to Somerset County 
Council” is not strictly necessary but does not harm and is considered to add 
clarity. This therefore ensures that the DCO is comprehensive and 
transparent.    

 The Applicant notes the repeated references by the County Council to 
‘adopting’ or refusing to ‘adopt’ highway formed under the DCO. The 
Applicant again notes, as it has previously submitted, that adoption is not a 
process which is required under the DCO as it is dealt with by Article 13. 
Dedication (which is often mixed up with adoption) is, in effect, achieved by 
the DCO and maintenance (which is what adoption strictly relates to) is dealt 
with in Article 13.    

 In response to the County Council’s submissions, the Applicant noted that it 
does not consider the scenario posited by the County Council where it refuses 
to ‘adopt’ the areas of new highway created on land within Schedule 5 is 
legally credible. Under the DCO, highway to be transferred to or back to the 
County Council does so by operation of the DCO. It would be entirely within 
SCC’s ability to raise a query on that, however there is no mechanism to 
refuse to adopt because adoption is not required. Any challenge to the 
lawfulness of this aspect of the DCO would have to be done by way of judicial 
review at the point of grant of the DCO. 

 In summary, the Applicant advises that the process whereby new areas of 
local highway are created is as follows: 

(b) The Applicant takes possession of the land under the DCO and 
constructs the highway. 

(c) The public right of passage is created through Schedule 5 and 
acquisition (including through creation) of the necessary right. 

(d) The highway is classified by the DCO. 

(e) The highway is opened to the public. 

(f) The highway is now a highway within the legal definition. 

(g) The highway becomes maintainable at public expense through the 
operation of the 1980 Act and that responsibility is allocated to the 
County Council under Article 13 of the DCO. 

(h) The surface of the highway now vests in the highway authority by 
operation of law through the 1980 Act. 

(i) The landowner is entitled to compensation for the new highway rights 
created in his land as well as the temporary possession taken to 
construct the highway. 
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 Use of Acquisition of Rights in granted DCOs 

 The Applicant considers that it is clear from the wording of the Planning Act 
that rights or interests in land can be acquired by compulsion, including new 
rights created by compulsion in DCOs. Some illustrative examples are given 
in Table 1.1 below: 

Table 1.1: Examples of acquisition of rights only under granted DCOs 

Order Example rights acquired or created 

Lancashire County Council 
(Torrisholme to the M6 Link 
(A683 Completion of Heysham to M6 
Link Road)) Order 2013 

Right to construct, keep and maintain a bridge to carry the 
Heysham to M6 Link Road and a footpath and cycle track. 

The M1 Junction 10a (Grade 
Separation) Order 2013 

Provision of diverted public right of way. 

The A556 (Knutsford to Bowdon 
Improvement) Development Consent 
Order 2014 

New rights for creation of a public right of way and private 
rights of way and for it to be laid out and maintained for the 
benefit of Cheshire East Council and the Secretary of State. 

The Willington C Gas Pipeline Order 
2014 

Right of access to construct, place and use the pipeline 
together with all necessary ancillary equipment, works and 
apparatus 

The A160/A180 (Port of Immingham 
Improvement) Development Consent 
Order 2015 

Right to lay out new Public Right of Way diversion of the 
existing Footpath 91. 
Right to construct, operate, access and maintain the new 
section of road under the new rail bridge. 

A14 Cambridge to Huntingdon 
Improvement Scheme Development 
Consent Order 2016 

New right to construct, use and maintain a new permissive 
non-motorised user route for the benefit of Cambridgeshire 
County Council.  

The M20 Junction 10a Development 
Consent Order 2017 

Right to construct, operate and maintain Church Road 
overbridge. 
New right to construct, use and maintain environmental 
mitigation measures including access with or without 
vehicles plant and machinery 

 Approach to Compulsory Acquisition of rights in this case  

 In line with the guidance35 on use of compulsory acquisition powers, the 
Applicant has sought to minimise the interference with private rights and 
interests. The acquisition of rights is a lesser interference than acquisition of 
full ownership. The acquisition of rights only has therefore been preferred 
where it is possible in accordance with the guidance that compulsory powers 
should seek to cause the minimum level of interference which is necessary to 
deliver the scheme. The acquisition of rights creates a right to compensation 
for the affected landowner commensurate with the level of interference 
without acquiring all of their interest. 

 The specification of rights in Schedule 5 ensures that the owner is entitled to 
the proper compensation by making it clear what level of interference is 

                                                
35 Planning Act 2008: Guidance related to procedures for the compulsory acquisition of land, Ministry 
of Housing, Communities & Local Government, September 2013 
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caused to their interest. It is not necessary to transfer any right in land once it 
is designated as public highway as the highway authority has all the rights 
they need to maintain and control it without requiring the underlying ownership 
to be interfered with. This means that easements for private rights could still 
subsist under the highway, for example for a pipe.  

 Acquisition of rights only also prevents any need to re-convey the land should 
the highway use be stopped up. The difference between the main 
carriageways and the turning head plots (which the Council are concerned 
with) are that it is very unlikely that the new main carriageways would stop 
being highways at any foreseeable time. The local highway authority has 
however expressed concern regarding dead-end roads and turning heads 
being used as unauthorised encampments and it is therefore possible that 
these will be altered in the foreseeable future should a problem arise in which 
case it is reasonable and appropriate for the landowner to retain underlying 
ownership. 

 On the facts of this case, it was thought to be disproportionate to permanently 
acquire the identified plots for minor additions to longstanding highway which 
will become turning heads. Permanent acquisition of land was thought to be 
proportionate for the remainder of the new or altered carriageway for the 
scheme in the circumstances. In addition to minimise interference with the 
owners’ rights, acquiring only highway rights over the turning heads matches 
the position on most of the roads which the turning head adjoin. In those 
cases, the subsoil of the local highway does not vest in Somerset County 
Council as local highway authority. To acquire the freehold of these areas 
would create a difference between these small pieces of turning head and the 
local highway which they connect with. The Applicant, on these facts, does 
not consider that the level of interference caused by obtaining the freehold is 
justified where that will not match the situation of ownership of the subsoil of 
the highway in to which these areas connect.   
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Appendix 1: Statutory References 

Relevant excerpts from the following acts referred to in this submission are provided 
in this Appendix: 

1) Planning Act 2008 

2) Transport and Works Act 1992 

3) Highways Act 1980 
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Planning Act 2008 c. 29

Part 3 NATIONALLY SIGNIFICANT INFRASTRUCTURE PROJECTS

General

This version partially in force from: January 9, 2019

(version 4 of 4)

14 Nationally significant infrastructure projects: general

(1) In this Act “nationally significant infrastructure project” means a project which consists of
any of the following—

(a) the construction or extension of a generating station;

(b) the installation of an electric line above ground;

(c) development relating to underground gas storage facilities;

(d) the construction or alteration of an LNG facility;

(e) the construction or alteration of a gas reception facility;

(f) the construction of a pipe-line by a gas transporter;

(g) the construction of a pipe-line other than by a gas transporter;

(h) highway-related development;

(i) airport-related development;

(j) the construction or alteration of harbour facilities;

(k) the construction or alteration of a railway;

(l) the construction or alteration of a rail freight interchange;

(m) the construction or alteration of a dam or reservoir;

(n) development relating to the transfer of water resources;

[

(na) the construction or alteration of a desalination plant;

] 1
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(o) the construction or alteration of a waste water treatment plant [ or of infrastructure for
the transfer or storage of waste water] 2 ;

(p) the construction or alteration of a hazardous waste facility [;] 3

[

(q) development relating to a radioactive waste geological disposal facility.

] 3

(2) Subsection (1) is subject to [sections 15 to 30A] 4.

(3) The Secretary of State may by order—

(a) amend subsection (1) to add a new type of project or vary or remove an existing type
of project;

(b) make further provision, or amend or repeal existing provision, about the types of
project which are, and are not, within subsection (1).

(4) An order under subsection (3)(b) may amend this Act.

(5) The power conferred by subsection (3) may be exercised to add a new type of project to
subsection (1) only if—

(a) a project of the new type is a project for the carrying out of works in one or more of
the fields specified in subsection (6), and

(b) the works are to be carried out wholly in one or more of the areas specified in
subsection (7).

(6) The fields are—

(a) energy;

(b) transport;

(c) water;

(d) waste water;

(e) waste.

(7) The areas are—

(a) England;
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(b) waters adjacent to England up to the seaward limits of the territorial sea;

(c) in the case of a project for the carrying out of works in the field of energy, a
Renewable Energy Zone, except any part of a Renewable Energy Zone in relation to
which the Scottish Ministers have functions.

Notes

1 .
Added by Infrastructure Planning (Water Resources) (England) Order 2019/12 art.2(2) (January 9, 2019: insertion has effect subject to
transitional and savings provisions specified in SI 2019/12 arts 3-5)

2 .
Words added by Infrastructure Planning (Waste Water Transfer and Storage) Order 2012/1645 art.2(2) (June 23, 2012: insertion has
effect subject to supplementary provision specified in SI 2012/1645 art.3)

3 .
Added by Infrastructure Planning (Radioactive Waste Geological Disposal Facilities) Order 2015/949 art.2(2)(a) (March 27, 2015)

4 .
Word substituted by Infrastructure Planning (Radioactive Waste Geological Disposal Facilities) Order 2015/949 art.2(2)(b) (March 27,
2015)
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Planning Act 2008 c. 29

Part 3 NATIONALLY SIGNIFICANT INFRASTRUCTURE PROJECTS

Transport

This version in force from: February 12, 2015 to present

(version 3 of 3)

[

22.— Highways

(1) Highway-related development is within section 14(1)(h) only if the development is—

(a) construction of a highway in a case within subsection (2),

(b) alteration of a highway in a case within subsection (3), or

(c) improvement of a highway in a case within subsection (5).

(2) Construction of a highway is within this subsection only if—

(a) the highway will (when constructed) be wholly in England,

(b) the Secretary of State [ or a strategic highways company] 2 will be the highway
authority for the highway, and

(c) the area of development is greater than the relevant limit set out in subsection (4).

(3) Alteration of a highway is within this subsection only if—

(a) the highway is wholly in England,

(b) the Secretary of State [ or a strategic highways company] 2 is the highway authority
for the highway, and

(c) the area of development is greater than the relevant limit set out in subsection (4).

(4) For the purposes of subsections (2)(c) and (3)(c) the relevant limit —

(a) in relation to the construction or alteration of a motorway, is 15 hectares,

(b) in relation to the construction or alteration of a highway, other than a motorway,
where the speed limit for any class of vehicle is expected to be 50 miles per hour or
greater, is 12.5 hectares, and
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(c) in relation to the construction or alteration of any other highway is 7.5 hectares.

(5) Improvement of a highway is within this subsection only if—

(a) the highway is wholly in England,

(b) the Secretary of State [ or a strategic highways company] 2 is the highway authority
for the highway, and

(c) the improvement is likely to have a significant effect on the environment.

(6) Highway-related development does not fall within section 14(1)(h) if—

(a) an order mentioned in section 33(4) has been made in relation to the development
before 1 March 2010,

(b) a further order is needed in relation to the development, and

(c) not more than 7 years have elapsed since the making of the earlier order.

(7) Alteration of a highway is not within section 14(1)(h) if

(a) planning permission has been granted for a development,

(b) the alteration is necessary as a result of the development, and

(c) the developer has asked for the alteration to be made to the highway.

(8) Alteration of a highway is not within section 14(1)(h) if—

(a) an order mentioned in section 33(4) has been made in relation to local highway
works,

(b) the alteration is necessary as a result of the local highway works, and

(c) the local highway authority responsible for the local highway works has asked for the
alteration to be made to the highway.

(9) In this section—

“area of development” —

(a) in relation to construction of a highway, means the land on which the highway is to
be constructed and any adjoining land expected to be used in connection with its
construction;
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(b) in relation to alteration of a highway, means the land on which the part of the
highway to be altered is situated and any adjoining land expected to be used in
connection with its alteration;

“local highway authority” has the meaning given by section 329(1) of the Highways Act
1980 3;

“local highway works” means works carried out by or on behalf of a local highway authority
in relation to a highway for which it is the highway authority (and the local highway
authority is referred to in this section as “responsible” for those works);

“motorway” means a highway which is a special road in accordance with section 16 of the
Highways Act 1980 [;] 4

[“strategic highways company” means a company for the time being appointed under Part
1 of the Infrastructure Act 2015.] 4

] 1

Notes

1 .
Substituted by Highway and Railway (Nationally Significant Infrastructure Project) Order 2013/1883 art.3 (July 25, 2013: substitution has
effect subject to transitional provision and savings specified in SI 2013/1883 art.5)

2 .
Words inserted by Infrastructure Act 2015 c. 7 Sch.1(2) para.153(2) (February 12, 2015 in so far as it confers power to make regulations;
March 5, 2015 otherwise)

3 .
1980 c.66. There are amendments to section 329(1) which are not relevant to this Order. Section 16 is amended by the Planning Act
2008, Schedule 2, paragraphs 21 and 24.

4 .
Definition inserted by Infrastructure Act 2015 c. 7 Sch.1(2) para.153(3) (February 12, 2015 in so far as it confers power to make
regulations; March 5, 2015 otherwise)
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Planning Act 2008 c. 29

Part 7 ORDERS GRANTING DEVELOPMENT CONSENT

Chapter 1 CONTENT OF ORDERS

General

This version in force from: April 1, 2012 to present

(version 2 of 2)

120 What may be included in order granting development consent

(1) An order granting development consent may impose requirements in connection with the
development for which consent is granted.

(2) The requirements may in particular include [—] 1

[

(a) requirements corresponding to conditions which could have been imposed on the
grant of any permission, consent or authorisation, or the giving of any notice, which (but
for section 33(1)) would have been required for the development;

(b) requirements to obtain the approval of the Secretary of State or any other person, so
far as not within paragraph (a).

] 1

(3) An order granting development consent may make provision relating to, or to matters
ancillary to, the development for which consent is granted.

(4) The provision that may be made under subsection (3) includes in particular provision for
or relating to any of the matters listed in Part 1 of Schedule 5.

(5) An order granting development consent may—

(a) apply, modify or exclude a statutory provision which relates to any matter for which
provision may be made in the order;

(b) make such amendments, repeals or revocations of statutory provisions of local
application as appear to the [Secretary of State] 2 to be necessary or expedient in
consequence of a provision of the order or in connection with the order;

(c) include any provision that appears to the [Secretary of State] 2 to be necessary or
expedient for giving full effect to any other provision of the order;

(d) include incidental, consequential, supplementary, transitional or transitory provisions
and savings.

(6) In subsection (5) “statutory provision” means a provision of an Act or of an instrument
made under an Act.
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(7) Subsections (3) to (6) are subject to subsection (8) and the following provisions of this
Chapter.

[

(8) With the exception of provision made under subsection (3) for or relating to any of the
matters listed in paragraph 32B of Schedule 5, an order granting development consent may
not include—

(a) provision creating offences,

(b) provision conferring power to create offences, or

(c) provision changing an existing power to create offences.

] 3

(9) To the extent that provision for or relating to a matter may be included in an order
granting development consent, none of the following may include any such provision—

(a) an order under section 14 or 16 of the Harbours Act 1964 (c. 40) (orders in relation
to harbours, docks and wharves);

(b) an order under section 4(1) of the Gas Act 1965 (c. 36) (order authorising storage of
gas in underground strata);

(c) an order under section 1 or 3 of the Transport and Works Act 1992 (c. 42) (orders as
to railways, tramways, inland waterways etc.).

Notes

1 .
Existing text renumbered as s.120(2)(a) and s.120(2)(b) inserted by Localism Act 2011 c. 20 Pt 6 c.6 s.140 (April 1, 2012)

2 .
Words substituted by Localism Act 2011 c. 20 Sch.13(1) para.60(2) (April 1, 2012)

3 .
Substituted by Localism Act 2011 c. 20 Sch.13(1) para.60(3) (April 1, 2012)
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Planning Act 2008 c. 29

Part 7 ORDERS GRANTING DEVELOPMENT CONSENT

Chapter 3 GENERAL

This version in force from: March 1, 2010 to present

(version 1 of 1)

159 Interpretation: land and rights over land

(1) This section applies for the purposes of this Part.

(2) “Land” includes any interest in or right over land.

(3) Acquiring a right over land includes acquiring it by the creation of a new right as well as
by the acquisition of an existing one.

Crown Copyright material is reproduced with the permission of the Controller of HMSO and the Queen’s Printer for Scotland
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Planning Act 2008 c. 29

Part 12 FINAL PROVISIONS

General

This version in force from: January 9, 2019 to present

(version 3 of 3)

The text of this provision varies depending on jurisdiction or other application. See parallel texts relating to:

England and Wales | Scotland

England and Wales

[

235 Interpretation

(1) In this Act (except in Part 11)—

“airport” has the meaning given by section 82(1) of the Airports Act 1986 (c. 31);

“alteration”, in relation to an airport, must be read in accordance with section 23(6);

“alteration” , in relation to a highway, includes stopping up the highway or diverting,
improving, raising or lowering it;

“appropriate Crown authority” has the meaning given by section 227;

“building” has the meaning given by section 336(1) of TCPA 1990;

“construction”, in relation to so much of a generating station as comprises or is to comprise
renewable energy installations, has the same meaning as in Chapter 2 of Part 2 of the
Energy Act 2004 (c. 20) (see section 104 of that Act) (and related expressions must be
read accordingly);

“construction”, in relation to a pipe-line, includes placing (and related expressions must be
read accordingly);

“cross-country pipe-line” has the same meaning as in the Pipe-lines Act 1962 (c. 58) (see
section 66 of that Act);

“Crown land” has the meaning given by section 227;

"deployable output" means, in relation to a given facility, the annual average volume of
water that can be produced per day from that facility under drought conditions, having
regard in particular (where applicable) to—

(a) the hydrological yield of the facility;

(b) the quantity of water licensed for abstraction;

(c) the state of the local environment;
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(d) the properties of any—

(i) pumping plant;

(ii) well;

(iii) aquifer;

(iv) raw water main;

(v) aqueduct;

(vi) transfer main;

(vii) output main;

(e) any water treatment processes;

(f) any requirements relating to water quality;

"desalination plant" means a facility for the extraction of mineral components from saline
water;

“development” has the meaning given by section 32;

“development consent” has the meaning given by section 31;

["drought conditions" means conditions resulting from a shortage of precipitation that has a
0.5% chance of occurring within a 12 month period;] 4

“electric line” has the same meaning as in Part 1 of the Electricity Act 1989 (c. 29) (see
section 64(1) of that Act);

“extension”, in relation to a generating station, has the meaning given by section 36(9) of
the Electricity Act 1989 (and “extend” must be read accordingly);

“gas” includes natural gas;

“gas reception facility” must be read in accordance with section 19(3);

“gas transporter” has the same meaning as in Part 1 of the Gas Act 1986 (c. 44) (see
section 7(1) of that Act);

“generating station” has the same meaning as in Part 1 of the Electricity Act 1989 (see
section 64(1) of that Act);

“goods” has the meaning given by section 83(1) of the Railways Act 1993 (c. 43);

“Green Belt land” has the meaning given by section 2(1) of the Green Belt (London and
Home Counties) Act 1938 (c. xciii);

“harbour” and “harbour authority” have the meanings given by section 57(1) of the
Harbours Act 1964 (c. 40);

“highway” has the meaning given by section 328 of the Highways Act 1980 (c. 66);

“highway authority” has the same meaning as in the Highways Act 1980 (c. 66) (see
sections 1 to 3 of that Act);
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“improvement” , in relation to a highway, has the meaning given by section 329(1) of the
Highways Act 1980;

“inland waters” has the same meaning as in the Water Resources Act 1991 (c. 57) (see
section 221(1) of that Act);

“land” includes buildings and monuments, and land covered with water, and in relation to
Part 7 must be read in accordance with section 159;

“LNG facility” must be read in accordance with section 18(3);

“local planning authority” has the same meaning as in TCPA 1990 (see section 336(1) of
that Act);

“monument” has the same meaning as in the Ancient Monuments and Archaeological
Areas Act 1979 (c. 46) (see section 61 of that Act);

“nationally significant infrastructure project” has the meaning given by Part 3;

“national policy statement” has the meaning given by section 5(2);

“natural gas” means any gas derived from natural strata (including gas originating outside
the United Kingdom);

“navigable watercourse” has the same meaning as in Part 6 of the Highways Act 1980
(see section 111(1) of that Act);

“non-navigable watercourse” means a watercourse that is not a navigable watercourse;

“pipe-line” has the meaning given by section 65 of the Pipe-lines Act 1962 (c. 58);

“planning permission” means permission under Part 3 of TCPA 1990;

“prescribed” means prescribed by regulations made by the Secretary of State (except in
relation to matters authorised or required by this Act to be prescribed in another way);

“rail freight interchange” means a facility for the transfer of goods between railway and
road, or between railway and another form of transport;

“railway” has the meaning given by section 67(1) of the Transport and Works Act 1992 (c.
42);

“renewable energy installation” has the same meaning as in Chapter 2 of Part 2 of the
Energy Act 2004 (c. 20) (see section 104 of that Act);

“Renewable Energy Zone” has the meaning given by section 84(4) of the Energy Act
2004;

“special road” means a highway which is a special road in accordance with section 16 of
the Highways Act 1980 or by virtue of an order granting development consent;

“standard” , in relation to a volume of gas, means the volume of gas at a pressure of
101.325 kiloPascals and a temperature of 273 Kelvin;

“trunk road” means a highway which is a trunk road by virtue of—

(a) section 10(1) or 19 of the Highways Act 1980,

(b) an order or direction under section 10 of that Act, or

(c) an order granting development consent,

or under any other enactment;

“underground gas storage facilities” must be read in accordance with section 17(6);
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“use” has the meaning given by section 336(1) of TCPA 1990.

(2) A reference in this Act to a right over land includes a reference to a right to do, or to place
and maintain, anything in, on or under land or in the air-space above its surface.

(3) Subsection (4) applies to the question of which parts of waters up to the seaward limits of
the territorial sea—

(a) are adjacent to Wales (and, in consequence, are not adjacent to England), or

(b) are not adjacent to Wales (and, in consequence, are adjacent to England).

(4) The question is to be determined by reference to an order or Order in Council made
under or by virtue of section 158(3) or (4) of the Government of Wales Act 2006 (c. 32)
(apportionment of sea areas) if, or to the extent that, the order or Order in Council is
expressed to apply—

(a) by virtue of this subsection, for the purposes of this Act, or

(b) if no provision has been made by virtue of paragraph (a), for the general or residual
purposes of that Act.

(5) Subsection (6) applies to the question of which parts of waters up to the seaward limits of
the territorial sea—

(a) are adjacent to Scotland (and, in consequence, are not adjacent to England), or

(b) are not adjacent to Scotland (and, in consequence, are adjacent to England).

(6) The question is to be determined by reference to an Order in Council made under section
126(2) of the Scotland Act 1998 (c. 46) if, or to the extent that, the Order in Council is
expressed to apply—

(a) by virtue of this subsection, for the purposes of this Act, or

(b) if no provision has been made by virtue of paragraph (a), for the general or residual
purposes of that Act.

] 3

[Back to Top]

Scotland

235 Interpretation

(1) In this Act (except in Part 11)—

“airport” has the meaning given by section 82(1) of the Airports Act 1986 (c. 31);
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“alteration”, in relation to an airport, must be read in accordance with section 23(6);

“alteration” , in relation to a highway, includes stopping up the highway or diverting,
improving, raising or lowering it;

“appropriate Crown authority” has the meaning given by section 227;

“building” has the meaning given by section 336(1) of TCPA 1990;

[...] 1

“construction”, in relation to so much of a generating station as comprises or is to comprise
renewable energy installations, has the same meaning as in Chapter 2 of Part 2 of the
Energy Act 2004 (c. 20) (see section 104 of that Act) (and related expressions must be
read accordingly);

“construction”, in relation to a pipe-line, includes placing (and related expressions must be
read accordingly);

[...] 2

“cross-country pipe-line” has the same meaning as in the Pipe-lines Act 1962 (c. 58) (see
section 66 of that Act);

“Crown land” has the meaning given by section 227;

[...] 2

“development” has the meaning given by section 32;

“development consent” has the meaning given by section 31;

“electric line” has the same meaning as in Part 1 of the Electricity Act 1989 (c. 29) (see
section 64(1) of that Act);

“extension”, in relation to a generating station, has the meaning given by section 36(9) of
the Electricity Act 1989 (and “extend” must be read accordingly);

“gas” includes natural gas;

“gas reception facility” must be read in accordance with section 19(3);

“gas transporter” has the same meaning as in Part 1 of the Gas Act 1986 (c. 44) (see
section 7(1) of that Act);

“generating station” has the same meaning as in Part 1 of the Electricity Act 1989 (see
section 64(1) of that Act);

“goods” has the meaning given by section 83(1) of the Railways Act 1993 (c. 43);

“Green Belt land” has the meaning given by section 2(1) of the Green Belt (London and
Home Counties) Act 1938 (c. xciii);

“harbour” and “harbour authority” have the meanings given by section 57(1) of the
Harbours Act 1964 (c. 40);

“highway” has the meaning given by section 328 of the Highways Act 1980 (c. 66);

“highway authority” has the same meaning as in the Highways Act 1980 (c. 66) (see
sections 1 to 3 of that Act);

“improvement” , in relation to a highway, has the meaning given by section 329(1) of the
Highways Act 1980;

“inland waters” has the same meaning as in the Water Resources Act 1991 (c. 57) (see
section 221(1) of that Act);
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“land” includes buildings and monuments, and land covered with water, and in relation to
Part 7 must be read in accordance with section 159;

“LNG facility” must be read in accordance with section 18(3);

“local planning authority” has the same meaning as in TCPA 1990 (see section 336(1) of
that Act);

“monument” has the same meaning as in the Ancient Monuments and Archaeological
Areas Act 1979 (c. 46) (see section 61 of that Act);

“nationally significant infrastructure project” has the meaning given by Part 3;

“national policy statement” has the meaning given by section 5(2);

“natural gas” means any gas derived from natural strata (including gas originating outside
the United Kingdom);

“navigable watercourse” has the same meaning as in Part 6 of the Highways Act 1980
(see section 111(1) of that Act);

“non-navigable watercourse” means a watercourse that is not a navigable watercourse;

“pipe-line” has the meaning given by section 65 of the Pipe-lines Act 1962 (c. 58);

“planning permission” means permission under Part 3 of TCPA 1990;

“prescribed” means prescribed by regulations made by the Secretary of State (except in
relation to matters authorised or required by this Act to be prescribed in another way);

“rail freight interchange” means a facility for the transfer of goods between railway and
road, or between railway and another form of transport;

“railway” has the meaning given by section 67(1) of the Transport and Works Act 1992 (c.
42);

“renewable energy installation” has the same meaning as in Chapter 2 of Part 2 of the
Energy Act 2004 (c. 20) (see section 104 of that Act);

“Renewable Energy Zone” has the meaning given by section 84(4) of the Energy Act
2004;

“special road” means a highway which is a special road in accordance with section 16 of
the Highways Act 1980 or by virtue of an order granting development consent;

“standard” , in relation to a volume of gas, means the volume of gas at a pressure of
101.325 kiloPascals and a temperature of 273 Kelvin;

“trunk road” means a highway which is a trunk road by virtue of—

(a) section 10(1) or 19 of the Highways Act 1980,

(b) an order or direction under section 10 of that Act, or

(c) an order granting development consent,

or under any other enactment;

“underground gas storage facilities” must be read in accordance with section 17(6);

“use” has the meaning given by section 336(1) of TCPA 1990.

(2) A reference in this Act to a right over land includes a reference to a right to do, or to place
and maintain, anything in, on or under land or in the air-space above its surface.

Page6



(3) Subsection (4) applies to the question of which parts of waters up to the seaward limits of
the territorial sea—

(a) are adjacent to Wales (and, in consequence, are not adjacent to England), or

(b) are not adjacent to Wales (and, in consequence, are adjacent to England).

(4) The question is to be determined by reference to an order or Order in Council made
under or by virtue of section 158(3) or (4) of the Government of Wales Act 2006 (c. 32)
(apportionment of sea areas) if, or to the extent that, the order or Order in Council is
expressed to apply—

(a) by virtue of this subsection, for the purposes of this Act, or

(b) if no provision has been made by virtue of paragraph (a), for the general or residual
purposes of that Act.

(5) Subsection (6) applies to the question of which parts of waters up to the seaward limits of
the territorial sea—

(a) are adjacent to Scotland (and, in consequence, are not adjacent to England), or

(b) are not adjacent to Scotland (and, in consequence, are adjacent to England).

(6) The question is to be determined by reference to an Order in Council made under section
126(2) of the Scotland Act 1998 (c. 46) if, or to the extent that, the Order in Council is
expressed to apply—

(a) by virtue of this subsection, for the purposes of this Act, or

(b) if no provision has been made by virtue of paragraph (a), for the general or residual
purposes of that Act.

[Back to Top]

Notes

1 .
Definitions repealed by Localism Act 2011 c. 20 Sch.25(20) para.1 (April 1, 2012)

2 .
Definition repealed by Localism Act 2011 c. 20 Sch.25(20) para.1 (April 1, 2012)

3 .
Definitions inserted by Infrastructure Planning (Water Resources) (England) Order 2019/12 art.2(6) (January 9, 2019: insertion has effect
subject to transitional and savings provisions specified in SI 2019/12 arts 3-5)

4 .
Definition inserted by Infrastructure Planning (Water Resources) (England) Order 2019/12 art.2(6) (January 9, 2019: insertion has effect
subject to transitional and savings provisions specified in SI 2019/12 arts 3-5)
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Planning Act 2008 c. 29

Schedule 5 PROVISION RELATING TO, OR TO MATTERS ANCILLARY TO,
DEVELOPMENT

Part 1 THE MATTERS

This version in force from: March 1, 2010 to present

(version 1 of 1)

1

The acquisition of land, compulsorily or by agreement.
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Planning Act 2008 c. 29

Schedule 5 PROVISION RELATING TO, OR TO MATTERS ANCILLARY TO,
DEVELOPMENT

Part 1 THE MATTERS

This version in force from: March 1, 2010 to present

(version 1 of 1)

2

The creation, suspension or extinguishment of, or interference with, interests in or rights over land
(including rights of navigation over water), compulsorily or by agreement.
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Planning Act 2008 c. 29

Schedule 5 PROVISION RELATING TO, OR TO MATTERS ANCILLARY TO,
DEVELOPMENT

Part 1 THE MATTERS

This version in force from: March 1, 2010 to present

(version 1 of 1)

20

The specification of the classes of traffic authorised to use a highway.
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Planning Act 2008 c. 29

Schedule 5 PROVISION RELATING TO, OR TO MATTERS ANCILLARY TO,
DEVELOPMENT

Part 1 THE MATTERS

This version in force from: March 1, 2010 to present

(version 1 of 1)

23

The specification of the highway authority for a highway.
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Planning Act 2008 c. 29

Schedule 5 PROVISION RELATING TO, OR TO MATTERS ANCILLARY TO,
DEVELOPMENT

Part 1 THE MATTERS

This version in force from: March 1, 2010 to present

(version 1 of 1)

33

The transfer of property, rights, liabilities, or functions.
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Transport and Works Act 1992 c. 42

Part I ORDERS AUTHORISING WORKS ETC

Power to make orders

This version in force from: July 2, 2012 to present

(version 2 of 2)

5.— Subject-matter of orders under sections 1 and 3.

(1) Without prejudice to the generality of sections 1 and 3 above, the matters as to which
provision may be made by an order under either of those sections include those set out in
Schedule 1 to this Act.

(2) An order under section 1 or 3 above may make provision in relation to more than one
scheme, system or mode of transport.

(3) An order under section 1 or 3 above may—

(a) apply, modify or exclude any statutory provision which relates to any matter as to
which an order could be made under section 1 or, as the case may be, 3, and

(b) make such amendments, repeals and revocations of statutory provisions of local
application as appear to the Secretary of State to be necessary or expedient in
consequence of any provision of the order or otherwise in connection with the order;

and for the purposes of this subsection “statutory provision” means provision of an Act of
Parliament or of an instrument made under an Act of Parliament.

(4) The provisions that may be made by an order under section 1 or 3 above include—

(a) any provision that appears to the Secretary of State to be necessary or expedient for
giving full effect to—

(i) any other provision of the order,

(ii) any provision of an earlier order under the section concerned, or

(iii) any provision which is contained in an Act of Parliament passed before the time
when this Part of this Act is first wholly in force, or in an instrument made under an
Act of Parliament before that time, and which is of a kind which could be included in
an order under section 1 or 3 above;

(b) such supplemental and transitional provisions as appear to him to be necessary or
expedient in connection with the order.

(5) A provision of an order under section 1 or 3 above relating to offences shall not authorise
the imposition on persons convicted of an offence of a term of imprisonment or of a fine
exceeding level 3 on the standard scale.

(6) An order under section 1 or 3 above shall not extinguish any public right of way over land
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unless the Secretary of State is satisfied—

(a) that an alternative right of way has been or will be provided, or

(b) that the provision of an alternative right of way is not required.

(7) Where an order under sections 104(3), 105(3) or 112 of the Transport Act 1968
(classification and maintenance of [Canal & River Trust's] 1 waterways, and maintenance
and use of other waterways) is required so as to give effect to any proposal, no provision
shall be included in an order under section 1 or 3 above which would—

(a) remove that requirement, or

(b) alter the requirements of sections 104, 105 or 112 of, or Schedule 13 to, that Act
relating to orders under those sections.

Notes

1 .
Words substituted by British Waterways Board (Transfer of Functions) Order 2012/1659 Sch.3(1) para.12(2) (July 2, 2012 subject to
transitional provisions and savings specified in SI 2012/1659 arts 5 and 6)
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Transport and Works Act 1992 c. 42

Schedule 1 MATTERS WITHIN SECTIONS 1 AND 3

This version in force from: January 1, 1993 to present

(version 1 of 1)

3.

The acquisition of land, whether compulsorily or by agreement.
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Transport and Works Act 1992 c. 42

Schedule 1 MATTERS WITHIN SECTIONS 1 AND 3

This version in force from: January 1, 1993 to present

(version 1 of 1)

4.

The creation and extinguishment of rights over land (including rights of navigation over water),
whether compulsorily or by agreement.
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Highways Act 1980 c. 66

Part IV MAINTENANCE OF HIGHWAYS

Highways maintainable at public expense

This version in force from: July 11, 2006 to present

(version 7 of 7)

36.— Highways maintainable at public expense.

(1) All such highways as immediately before the commencement of this Act were highways
maintainable at the public expense for the purposes of the Highways Act 1959 continue to
be so maintainable (subject to this section and to any order of a magistrates' court under
section 47 below) for the purposes of this Act.

(2) Without prejudice to any other enactment (whether contained in this Act or not) whereby
a highway may become for the purposes of this Act a highway maintainable at the public
expense, and subject to this section and section 232(7) below, and to any order of a
magistrates' court under section 47 below, the following highways (not falling within
subsection (1) above) shall for the purposes of this Act be highways maintainable at the
public expense—

(a) a highway constructed by a highway authority, otherwise than on behalf of some
other person who is not a highway authority;

(b) a highway constructed by a council within their own area under [Part II of the
Housing Act 1985] 1, other than one in respect of which the local highway authority are
satisfied that it has not been properly constructed, and a highway constructed by a
council outside their own area under [the said Part II] 1, being, in the latter case, a
highway the liability to maintain which is, by virtue of [the said Part II] 1, vested in the
council who are the local highway authority for the area in which the highway is situated;

(c) a highway that is a trunk road or a special road; [...] 2

(d) a highway, being a footpath [, bridleway or restricted byway] 3 , created in
consequence of a public path creation order or a public path diversion order or in
consequence of an order made by the Minister of Transport or the Secretary of State
under [section 247 of the Town and Country Planning Act 1990 or by a competent
authority under section 257 of that Act] 4 , or dedicated in pursuance of a public path
creation agreement [;] 5

[

(e) a highway, being a footpath [, bridleway or restricted byway] 3 , created in
consequence of a rail crossing diversion order, or of an order made under section 14 or
16 of the Harbours Act 1964, or of an order made under section 1 or 3 of the Transport
and Works Act 1992 [;] 6

] 5

[

(f) a highway, being a footpath, a bridleway, a restricted byway or a way over which the
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public have a right of way for vehicular and all other kinds of traffic, created in
consequence of a special diversion order or an SSSI diversion order.

] 6

(3) Paragraph (c) of subsection (2) above is not to be construed as referring to a part of a
trunk road or special road consisting of a bridge or other part which a person is liable to
maintain under a charter or special enactment, or by reason of tenure, enclosure or
prescription.

[

(3A) Paragraph (e) of subsection (2) above shall not apply to a footpath [, bridleway or
restricted byway] 3 , or to any part of a footpath [, bridleway or restricted byway] 3 , which by
virtue of an order of a kind referred to in that subsection is maintainable otherwise than at
the public expense.

] 7

(4) Subject to subsection (5) below, where there occurs any event on the occurrence of
which, under any rule of law relating to the duty of maintaining a highway by reason of
tenure, enclosure or prescription, a highway would, but for the enactment which abrogated
the former rule of law under which a duty of maintaining highways fell on the inhabitants at
large (section 38(1) of the Highways Act 1959) or any other enactment, become, or cease to
be, maintainable by the inhabitants at large of any area, the highway shall become, or cease
to be, a highway which for the purposes of this Act is a highway maintainable at the public
expense.

(5) A highway shall not by virtue of subsection (4) above become a highway which for the
purposes of this Act is a highway maintainable at the public expense unless either—

(a) it was a highway before 31st August 1835; or

(b) it became a highway after that date and has at some time been maintainable by the
inhabitants at large of any area or a highway maintainable at the public expense;

and a highway shall not by virtue of that subsection cease to be a highway maintainable at
the public expense if it is a highway which under any rule of law would become a highway
maintainable by reason of enclosure but is prevented from becoming such a highway by
section 51 below.

(6) The council of every county [, metropolitan district] 8 and London borough and the
Common Council shall cause to be made, and shall keep corrected up to date, a list of the
streets within their area which are highways maintainable at the public expense.

(7) Every list made under subsection (6) above shall be kept deposited at the offices of the
council by whom it was made and may be inspected by any person free of charge at all
reasonable hours and in the case of a list made by the council of a county [ in England] 9 ,
the county council shall supply to the council of each district in the county an up to date list
of the streets within the area of the district that are highways maintainable at the public
expense, and the list so supplied shall be kept deposited at the office of the district council
and may be inspected by any person free of charge at all reasonable hours.

Notes
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1 .
Words substituted by Housing (Consequential Provisions) Act 1985 (c. 71), s. 4, Sch. 2 para. 47

2 .
Words repealed by Transport and Works Act 1992 c. 42 Sch.4(I) para.1 (January 31, 1993 as SI 1992/3144)

3 .
Amended by Restricted Byways (Application and Consequential Amendment of Provisions) Regulations 2006/1177 Sch.1(I) para.1 (July
11, 2006: July 2, 2006 in relation to England; July 11, 2006 otherwise)

4 .
Words substituted by Housing (Consequential Provisions) Act 1985 (c. 71), s. 4, Sch. 2 para. 45(3)

5 .
Words repealed by Transport and Works Act 1992 c. 42 Pt III s.64(2) (January 31, 1993)

6 .
Added by Countryside and Rights of Way Act 2000 c. 37 Sch.6(I) para.5 (July 15, 2005: insertion has effect in relation to Wales for the
purposes specified in SI 2005/1314 art.3(a) on July 15, 2005 and is not in force in relation to Wales otherwise)

7 .
Added by Transport and Works Act 1992 c. 42 Pt III s.64(4) (January 31, 1993)

8 .
Words inserted by Local Government Act 1985 (c.51), s. 8, Sch. 4 para. 7

9 .
Words inserted by Local Government (Wales) Act 1994 c. 19 Sch.7(I) para.4 (April 1, 1996)
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Highways Act 1980 c. 66

Part XII ACQUISITION, VESTING AND TRANSFER OF LAND ETC.

Additional provisions with respect to acquisition of rights over land

This version in force from: Date not available to present

(version 1 of 1)

250.— Land acquisition powers to extend to creation as well as acquisition of
rights.

(1) A compulsory purchase order made in the exercise of highway land acquisition powers
may provide for the acquisition of rights over land by creating them as well as for the
acquisition of rights already in existence.

In this Act “highway land acquisition powers” means powers in respect of acquisition of land
which are exercisable by a highway authority under any of the following provisions of this
Act, namely, sections 239, 240, 242 to 246 and 250(2).

(2) Where rights over land are, or are to be, acquired by a highway authority by means of a
compulsory purchase order made in the exercise of highway land acquisition powers, and
the land forms part of a common, open space or fuel or field garden allotment and other land
is required for the purpose of being given in exchange for those rights, the authority may
acquire by agreement or compulsorily that other land; and subsections (1) to (3) of section
247 above apply in relation to this subsection as they apply in relation to the provisions there
mentioned.

(3) In section 247(1) to (4) above references to acquisition of land include references to
compulsory acquisition of rights by virtue of this section.

[

(3A) Schedule 3 to the Acquisition of Land Act 1981 shall apply to the compulsory purchase
of a right by virtue of this section.

] 1

(4) The Acts of [...] 21965 have effect with the modifications necessary to make them apply to
the compulsory acquisition of a right by virtue of this section as they apply to the compulsory
acquisition of land, so that, in appropriate contexts, references in those Acts to land are to be
read as referring, or as including references, to the right acquired or to be acquired, or to
land over which the right is, or is to be, exercisable, according to the requirements of the
particular context.

(5) For the purpose of giving effect to this section, and without prejudice to the general
adaptation of enactments under subsection (4) above—

[

(a) Part II of Schedule 19 to this Act has effect for the adaptation of Part I of the Act of
1965 to cases of compulsory acquisition of rights; and

] 3

(c) as respects compensation in such cases, the enactments relating to compensation
for the compulsory purchase of land apply, with the necessary modifications, as they
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apply to compensation on the compulsory purchase of land and interests in land.

(6) References in any enactment or instrument to the acquisition of land, in a context relating
to compulsory acquisition under highway land acquisition powers, are to be construed
(except in so far as the context otherwise requires) as including references to the
compulsory acquisition of a right or rights by virtue of this section.

(7) The provisions of this section are without prejudice to section 242(3) above, sections 254
and 255 below and any other provision of this Act which, by virtue of the definition of “land”
in section 329(1) below, authorises the acquisition of interests in or rights over land.

(8) References in this section and in sections 251 and 252 below to rights over land include
references to the right to do, or to place and maintain, any thing in, on or under land, or in
the air-space above its surface.

4 5 6 7

Notes

1 .
S. 250(3A) inserted by Acquisition of Land Act 1981 (c.67), s. 34, Sch. 4 para. 31(6)

2 .
Words repealed by Acquisition of Land Act 1981 (c.67), s. 34, Sch. 6 Pt. I

3 .
S. 250(5)(a) substituted for s. 250(a) and (b) by Acquisition of Land Act 1981 (c.67), s. 34, Sch. 4 para. 31(7)

4 .
Act amended by Town and Country Planning Act 1990 (c.8), s. 54(1) Power to apply Act conferred by Town and Country Planning Act
1990 (c.8), s. 247(3) Power to exclude Act conferred by Town and Country Planning Act 1990 (c.8), s. 61(3)(b) Act modified by Town and
Country Planning Act 1990 (c.8), ss. 28, 54, Sch. 2 Pt. I para. 1(2), Pt. III para. 2, Dartford-Thurrock Crossing Act 1988 (c.20), ss. 3, 19,
Sch. 3 para. 9, Channel Tunnel Act 1987 (c.53), s. 35, Sch. 4 paras. 7(1), 10(1) Act amended (in part) by Town and Country Planning Act
1990 (c.8), ss. 27, 28 (1)(2) Act extended by Water Act 1989 (c.15), ss. 58(7), 101(1), 141(6), 160(1)(2)(4), 163, 189(4)–(10), 190, 193(1),
Sch. 25 para. 1(2)(xxv)(8), Sch. 26 paras. 3(1)(2), 17, 40(4), 57(6), 58, Electricity Act 1989 (c.29), ss. 112(1)(3), Sch. 16 para.
2(4)(d)(6)(9), Sch. 17 paras. 33, 35(1), Gas Act 1986 (c.44), s. 67(1)(3), Sch. 7 para. 2(1)(xl), Sch. 8 para. 33 Functions of Minister of
Transport, except those exercisable jointly with Secretary of State under ss. 258, 300(2), Sch. 1 paras. 7, 8, 14, 15, 18, 19, 21, now
exercisable by Secretary of State: S.I. 1981/238, arts. 2(2), 3(2)(3)

5 .
Part XII applied by S.I. 1986/564, art. 4(2)(a)

6 .
S. 250(4) modified by Dartford-Thurrock Crossing Act 1988 (c.20), ss. 2, 19, Sch. 2, Pt. II para. 2(3)(a)

7 .
S. 250(5) modified by Dartford-Thurrock Crossing Act 1988 (c.20), ss. 2, 19, Sch. 2, Pt. II para. 2(3)(a)
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Highways Act 1980 c. 66

Part XII ACQUISITION, VESTING AND TRANSFER OF LAND ETC.

Vesting of highways etc.

This version in force from: February 12, 2015 to present

(version 2 of 2)

263.— Vesting of highways maintainable at public expense.

(1) Subject to the provisions of this section, every highway maintainable at the public
expense, together with the materials and scrapings of it, vests in the authority who are for
the time being the highway authority for the highway.

(2) Subsection (1) above does not apply—

(a) to a highway with respect to the vesting of which, on its becoming or ceasing to be a
trunk road, provision is made by section 265 below, or

(b) to a part of a trunk road with respect to the vesting of which provision is made by
section 266 below, or

(c) to a part of a special road with respect to the vesting of which provision is made by
section 267 below.

(3) Where a scheme submitted to the Minister jointly by two or more [...] 1 highway authorities
under section 16 above determines which of those authorities are to be the special road
authority for the special road or any part of it (“the designated authority”) and the designated
authority are not the highway authority for the road or that part of it, the road or that part of it
vests in the designated authority.

(4) Where—

(a) the responsibility for the maintenance of a bridge or other part of a highway is
transferred to a highway authority by means of an order under section 93 above, but the
property in it is not so transferred, or

(b) the responsibility for the maintenance of a part of a highway is transferred to a
highway authority in pursuance of an agreement made under section 94 above, but the
property in that part is not so transferred,

the part of the highway in question does not by virtue of subsection (1) above vest in that
highway authority.

(5) Notwithstanding anything in subsection (1) above, any such material as is referred to in
that subsection which is removed from a highway by a [non-metropolitan] 2district council in
exercise of their powers under section 42, 50 or 230(7) above vests in the district council
and not in the highway authority.
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Notes

1 .
Word repealed by Infrastructure Act 2015 c. 7 Sch.1(1) para.51 (February 12, 2015 in so far as it confers power to make regulations;
March 5, 2015 otherwise)

2 .
Words inserted by Local Government Act 1985 (c.51), s. 8, Sch. 4 para. 37
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Highways Act 1980 c. 66

Part XIV MISCELLANEOUS AND SUPPLEMENTARY PROVISIONS

Interpretation

This version in force from: January 1, 1981 to present

(version 1 of 1)

328.— Meaning of “highway”.

(1) In this Act, except where the context otherwise requires, “highway” means the whole or a
part of a highway other than a ferry or waterway.

(2) Where a highway passes over a bridge or through a tunnel, that bridge or tunnel is to be
taken for the purposes of this Act to be a part of the highway.

(3) In this Act, “highway maintainable at the public expense” and any other expression
defined by reference to a highway is to be construed in accordance with the foregoing
provisions of this section.

1

Notes

1 .
Act amended by Town and Country Planning Act 1990 (c.8), s. 54(1) Power to apply Act conferred by Town and Country Planning Act
1990 (c.8), s. 247(3) Power to exclude Act conferred by Town and Country Planning Act 1990 (c.8), s. 61(3)(b) Act modified by Town and
Country Planning Act 1990 (c.8), ss. 28, 54, Sch. 2 Pt. I para. 1(2), Pt. III para. 2, Dartford-Thurrock Crossing Act 1988 (c.20), ss. 3, 19,
Sch. 3 para. 9, Channel Tunnel Act 1987 (c.53), s. 35, Sch. 4 paras. 7(1), 10(1) Act amended (in part) by Town and Country Planning Act
1990 (c.8), ss. 27, 28 (1)(2) Act extended by Water Act 1989 (c.15), ss. 58(7), 101(1), 141(6), 160(1)(2)(4), 163, 189(4)–(10), 190, 193(1),
Sch. 25 para. 1(2)(xxv)(8), Sch. 26 paras. 3(1)(2), 17, 40(4), 57(6), 58, Electricity Act 1989 (c.29), ss. 112(1)(3), Sch. 16 para.
2(4)(d)(6)(9), Sch. 17 paras. 33, 35(1), Gas Act 1986 (c.44), s. 67(1)(3), Sch. 7 para. 2(1)(xl), Sch. 8 para. 33 Functions of Minister of
Transport, except those exercisable jointly with Secretary of State under ss. 258, 300(2), Sch. 1 paras. 7, 8, 14, 15, 18, 19, 21, now
exercisable by Secretary of State: S.I. 1981/238, arts. 2(2), 3(2)(3)
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Highways Act 1980 c. 66

Part XIV MISCELLANEOUS AND SUPPLEMENTARY PROVISIONS

Interpretation

This version in force from: February 12, 2015 to present

(version 23 of 23)

The text of this provision varies depending on jurisdiction or other application. See parallel texts relating to:

England | Wales

England

[

329.— Further provision as to interpretation.

(1) In this Act, except where the context otherwise requires—

“Act of 1965” means the Compulsory Purchase Act 1965;

“adjoining” includes abutting on, and “adjoins” is to be construed accordingly;

“advance payments code” has the meaning provided by section 203(1) above;

“agriculture” includes horticulture, fruit growing, seed growing, dairy farming, the breeding
and keeping of livestock (including any creature kept for the production of food, wool,
skins or fur, or for the purpose of its use in the farming of land), the use of land as grazing
land, meadow land, osier land, market gardens and nursery grounds, and the use of land
for woodlands where that use is ancillary to the farming of land for other agricultural
purposes, and “agricultural” is to be construed accordingly;

“apparatus” includes any structure constructed for the lodging therein of apparatus;

“approach”, in relation to a bridge or tunnel, means the highway giving access thereto, that
is to say, the surface of that highway together with any embankment, retaining wall or
other work or substance supporting or protecting the surface;

“bridge” does not include a culvert, but, save as aforesaid, means a bridge or viaduct
which is part of a highway, and includes the abutments and any other part of a bridge but
not the highway carried thereby;

“bridleway” means a highway over which the public have the following, but no other, rights
of way, that is to say, a right of way on foot and a right of way on horseback or leading a
horse, with or without a right to drive animals of any description along the highway;

“by-pass” has the meaning provided by section 82(6) above;

“canal undertakers” means persons authorised by any enactment to carry on a canal
undertaking;

“carriageway” means a way constituting or comprised in a highway, being a way (other
than a cycle track) over which the public have a right of way for the passage of vehicles;

“cattle-grid” has the meaning provided by section 82(6) above;

“City” means the City of London;
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“classified road” means a highway or proposed highway which is a classified road in
accordance with section 12 above;

“Common Council” means the Common Council of the City of London;

“contravention” in relation to a condition, restriction or requirement, includes failure to
comply with that condition, restriction or requirement, and “contravene” is to be construed
accordingly;

“council” means a county council or a local authority;

“cycle track” means a way constituting or comprised in a highway, being a way over which
the public have the following, but no other, rights of way, that is to say, a right of way on
pedal cycles (other than pedal cycles which are motor vehicles within the meaning of the
Road Traffic Act 1988) with or without a right of way on foot;

“definitive map and statement” has the same meaning as in Part III of the Wildlife and
Countryside Act 1981;

“dock undertakers” means persons authorised by any enactment to carry on a dock
undertaking;

[ “drainage authority” means the Environment Agency, the Natural Resources Body for
Wales or an internal drainage board;] 6

“driver information system” has the same meaning as in Part II of the Road Traffic (Driver
Licensing and Information Systems) Act 1989, and references to an “operator” of a driver
information system are references to an operator licensed under that Part of that Act;

“enactment” includes an enactment in a local or private Act of Parliament and a provision
of an order, scheme, regulations or other instrument made under or confirmed by a public
general, local or private Act of Parliament;

“field-edge path” means a footpath or bridleway that follows the sides or headlands of a
field or enclosure;

“financial year” means a year ending on 31st March;

“footpath” means a highway over which the public have a right of way on foot only, not
being a footway;

“footway” means a way comprised in a highway which also comprises a carriageway,
being a way over which the public have a right of way on foot only;

“functions” includes powers and duties;

“GLA road” shall be construed in accordance with section 14D(1) above;

“harbour undertakers” means persons authorised by any enactment to carry on a harbour
undertaking;

“highway land acquisition powers” has the meaning provided by section 250(1) above;

“highway maintainable at the public expense” means a highway which by virtue of section
36 above or of any other enactment (whether contained in this Act or not) is a highway
which for the purposes of this Act is a highway maintainable at the public expense;

“horse” includes pony, ass and mule, and “horseback” is to be construed accordingly;

“hours of darkness” means the time between half an hour after sunset and half an hour
before sunrise;

“improvement” means the doing of any act under powers conferred by Part V of this Act
and includes the erection, maintenance, alteration and removal of traffic signs, and the
freeing of a highway or road-ferry from tolls;

“inland navigation undertakers” means persons authorised by any enactment to carry on
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an inland navigation undertaking;

“land” includes land covered by water and any interest or right in, over or under land;

“lease” includes an underlease and an agreement for a lease or underlease, but does not
include an option to take a lease or mortgage, and “lessee” is to be construed accordingly;

“lighting authority” means a council or other body authorised to provide lighting under
section 161 of the Public Health Act 1875 or under section 3 of the Parish Councils Act
1957 or any corresponding local enactment;

“local authority” means the council of a district or London borough or the Common Council
but, in relation to Wales, means a Welsh council;

“local highway authority” means a highway authority other than the Minister [ or a strategic
highways company] 13 ;

“local planning authority” has the same meaning as in the Town and Country Planning Act
1990;

“lorry area” means an area provided under section 115 above;

“made-up carriageway” means a carriageway, or a part thereof, which has been metalled
or in any other way provided with a surface suitable for the passage of vehicles;

“maintenance” includes repair, and “maintain” and “maintainable” are to be construed
accordingly;

“maintenance compound” means an area of land (with or without buildings) used or to be
used in connection with the maintenance of highways, or a particular highway;

“the Minister”, subject to subsection (5) below, means as respects England, the Minister of
Transport and as respects Wales, the Secretary of State; and in section 258 of, and
paragraphs 7, 8(1) and (3), 14, 15(1) and (3), 18(2), 19 and 21 of Schedule 1 to, this Act,
references to the Minister and the Secretary of State acting jointly are to be construed, as
respects Wales, as references to the Secretary of State acting alone;

“navigation authority” means persons authorised by any enactment to work, maintain,
conserve, improve or control any canal or other inland navigation, navigable river, estuary,
harbour or dock;

“owner” , in relation to any premises, means a person, other than a mortgagee not in
possession, who, whether in his own right or as trustee or agent for any other person, is
entitled to receive the rack rent of the premises or, where the premises are not let at a
rack rent, would be so entitled if the premises were so let;

“pier undertakers” means persons authorised by any enactment to carry on a pier
undertaking;

“premises” includes land and buildings;

“private street works code” has the meaning provided by section 203(1) above;

“proposed highway” means land on which, in accordance with plans made by a highway
authority, that authority are for the time being constructing or intending to construct a
highway shown in the plans;

“proprietor”, in relation to a school, has the same meaning as in the Education Act 1996;

“public general enactment” means an enactment in an Act treated as a public general Act
under the system of division of Acts adopted in the regnal year 38 George 3, other than an
Act for confirming a provisional order;

“public path creation agreement” means an agreement under section 25 above;

“public path creation order” means an order under section 26 above;

“public path diversion order” means an order under section 119 above;
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“public path extinguishment order” means an order under section 118 above;

“public utility undertakers” means persons authorised by any enactment to carry on any of
the following undertakings, that is to say, an undertaking for the supply of gas, or hydraulic
power;

“rack rent”, in relation to any premises, means a rent which is not less than two-thirds of
the rent at which the premises might reasonably be expected to let from year to year, free
from all usual tenant's rates and taxes, and deducting therefrom the probable average
annual cost of the repairs, insurance and other expenses (if any) necessary to maintain
the same in a state to command such rent;

“rail crossing diversion order” means an order under section 119A above;

“rail crossing extinguishment order” means an order under section 118A above;

“railway” includes a light railway;

“railway undertakers” means persons authorised by any enactment to carry on a railway
undertaking;

“reconstruction” , in relation to a bridge, includes the construction of a new bridge and
approaches thereto in substitution for the existing bridge and the approaches thereto;

[ “restricted byway” has the same meaning as in Part II of the Countryside and Rights of
Way Act 2000;] 54

“road-ferry” means a ferry connecting the termination of a highway which is, or is to
become, a highway maintainable at the public expense with the termination of another
highway which is, or is to become, such a highway;

“road hump” has the meaning provided by section 90F(1);

“school” has the same meaning as in the Education Act 1996;

“service area” means an area of land adjoining, or in the vicinity of, a special road, being
an area in which there are, or are to be, provided service stations or other buildings or
facilities to be used in connection with the use of the special road;

“special diversion order” means an order under section 119B(4) above;

“special enactment” means any enactment other than a public general enactment;

“special extinguishment order” means an order under section 118B(4) above;

“special road” means a highway, or a proposed highway, which is a special road in
accordance with section 16 above [ or by virtue of an order granting development consent
under the Planning Act 2008] 25 ;

“special road authority” has the meaning provided by section 16(4) above;

“SSSI diversion order” means an order under section 119D above;

“statutory undertakers” means persons authorised by any enactment to carry on any of the
following undertakings:—

(a) a railway, tramway, road transport, water transport, canal, inland navigation, dock,
harbour, pier or lighthouse undertaking, or

(b) an undertaking for the supply of hydraulic power,

and “statutory undertaking” is to be construed accordingly;

[“strategic highways company” means a company for the time being appointed under Part
1 of the Infrastructure Act 2015;] 28
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“street” has the same meaning as in Part III of the New Roads and Street Works Act 1991;

“street works licence” means a licence under section 50 of the New Roads and Street
Works Act 1991, and “licensee” in relation to such a licence, has the meaning given by
subsection (3) of that section;

“swing bridge” includes any opening bridge operated by mechanical means;

“traffic” includes pedestrians and animals;

[“traffic calming works”, in relation to a highway, means works affecting the movement of
vehicular or other traffic for the purpose of–

(a) promoting safety (including avoiding or reducing, or reducing the likelihood of,
danger connected with terrorism within the meaning of section 1 of the Terrorism Act
2000 (c. 11)), or

(b) preserving or improving the environment through which the highway runs;

] 31

“traffic sign” has the same meaning as in section 64 of the Road Traffic Regulation Act
1984;

“tramway undertakers” means persons authorised by any enactment to carry on a
tramway undertaking;

“transport undertakers” means persons authorised by any enactment to carry on any of
the following undertakings, that is to say, a railway, canal, inland navigation, dock, harbour
or pier undertaking, and “transport undertaking” is to be construed accordingly;

“trunk road” means a highway, or a proposed highway, which is a trunk road by virtue of
section 10(1) or section 19 above or by virtue of an order or direction under section 10
above [ or an order granting development consent under the Planning Act 2008,] 33 or
under any other enactment;

“trunk road picnic area” has the meaning provided by section 112(1) above;

“universal service provider” has the same meaning as in [Part 3 of the Postal Services Act
2011] 35 ; and references to the provision of a universal postal service shall be construed
in accordance with [that Part] 36;

[ “water undertakers” means the Environment Agency, the Natural Resources Body for
Wales or a water undertaker;] 37

“Welsh council” means the council of a Welsh county or county borough.

(2) A highway at the side of a river, canal or other inland navigation is not excluded from the
definition in subsection (1) above of [“bridleway”, “footpath” or “restricted byway”] 54 , by
reason only that the public have a right to use the highway for the purposes of navigation, if
the highway would fall within that definition if the public had no such right thereover.

(2A) In this Act—

(a) any reference to a county shall be construed in relation to Wales as including a
reference to a county borough;

(b) any reference to a county council shall be construed in relation to Wales as including
a reference to a county borough council; and
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(c) section 17(4) and (5) of the Local Government (Wales) Act 1994 (references to
counties and districts to be construed generally in relation to Wales as references to
counties and county boroughs) shall not apply.

(3) In a case where two or more parishes are grouped under a common parish council,
references in this Act to a parish are to be construed as references to those parishes.

(3A) In a case where two or more communities are grouped under a common community
council, references in this Act to a community are to be construed as references to those
communities.

(4) Any reference in this Act to property of railway undertakers, canal undertakers, inland
navigation undertakers, dock undertakers, harbour undertakers pier undertakers is, where
the undertakers are a body to which this subsection applies, to be taken as a reference to
property of that body held or used by them wholly or mainly for the purposes of so much of
their undertaking as consists of the carrying on of a railway undertaking or, as the case may
be, of a canal undertaking, an inland navigation undertaking, a dock undertaking, a harbour
undertaking or a pier undertaking.

This subsection applies to the following bodies, namely, the British Railways Board, the
British Transport Docks Board, [Canal & River Trust] 42 , [Transport for London] 43 , any
wholly-owned subsidiary (within the meaning of the Transport Act 1968) or joint subsidiary
(within the meaning of section 51(5) of that Act) of any of those bodies [other than Transport
for London, or any of its subsidiaries (within the meaning of the Greater London Authority Act
1999)] 46 .

(4A) Any reference in this Act to apparatus belonging to, or used or maintained by the
operator of [an electronic communications code network] 48 shall have effect as a reference
to [electronic communications apparatus] 49 kept installed for the purposes of that [network]
50 .

(5) In relation to that part of the road constructed by the Minister of Transport along the line
described in Schedule 1 to the North of Almondsbury—South of Haysgate Trunk Road Order
1947 and referred to in that Order as “the new road” which lies to the east of the most
easterly point before reaching the River Wye at which eastbound traffic of Classes I and II
(as specified in Schedule 4 to this Act) can leave that road by another special road, the
functions of the Minister under this Act shall be exercisable by the Secretary of State for
Transport.

[

(6) Subsection (5) is subject to the specification of those roads as ones for which a strategic
highways company is highway authority under Part 1 of the Infrastructure Act 2015.

] 52

] 53

[Back to Top]

Wales

329.— Further provision as to interpretation.

(1) In this Act, except where the context otherwise requires—

[...] 1
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“Act of 1965” means the Compulsory Purchase Act 1965;

“adjoining” includes abutting on, and “adjoins” is to be construed accordingly;

“advance payments code” has the meaning provided by section 203(1) above;

“agriculture” includes horticulture, fruit growing, seed growing, dairy farming, the breeding
and keeping of livestock (including any creature kept for the production of food, wool,
skins or fur, or for the purpose of its use in the farming of land), the use of land as grazing
land, meadow land, osier land, market gardens and nursery grounds, and the use of land
for woodlands where that use is ancillary to the farming of land for other agricultural
purposes, and “agricultural” is to be construed accordingly;

“apparatus” includes any structure constructed for the lodging therein of apparatus;

“approach”, in relation to a bridge or tunnel, means the highway giving access thereto, that
is to say, the surface of that highway together with any embankment, retaining wall or
other work or substance supporting or protecting the surface;

“bridge” does not include a culvert, but, save as aforesaid, means a bridge or viaduct
which is part of a highway, and includes the abutments and any other part of a bridge but
not the highway carried thereby;

“bridleway” means a highway over which the public have the following, but no other, rights
of way, that is to say, a right of way on foot and a right of way on horseback or leading a
horse, with or without a right to drive animals of any description along the highway;

“by-pass” has the meaning provided by section 82(6) above;

“canal undertakers” means persons authorised by any enactment to carry on a canal
undertaking;

“carriageway” means a way constituting or comprised in a highway, being a way (other
than a cycle track) over which the public have a right of way for the passage of vehicles;

“cattle-grid” has the meaning provided by section 82(6) above;

“City” means the City of London;

“classified road” means a highway or proposed highway which is a classified road in
accordance with section 12 above;

“Common Council” means the Common Council of the City of London;

“contravention” in relation to a condition, restriction or requirement, includes failure to
comply with that condition, restriction or requirement, and “contravene” is to be construed
accordingly;

“council” means a county council[...] 2 or a local authority;

“cycle track” means a way constituting or comprised in a highway, being a way over which
the public have the following, but no other, rights of way, that is to say, a right of way on
pedal cycles [(other than pedal cycles which are motor vehicles within the meaning of [the
Road Traffic Act 1988] 4)] 3 with or without a right of way on foot;

[ “definitive map and statement” has the same meaning as in Part III of the Wildlife and
Countryside Act 1981;] 5

“dock undertakers” means persons authorised by any enactment to carry on a dock
undertaking;

[ “drainage authority” means the Environment Agency, the Natural Resources Body for
Wales or an internal drainage board;] 6

[“driver information system” has the same meaning as in Part II of the Road Traffic (Driver
Licensing and Information Systems) Act 1989, and references to an “operator” of a driver
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information system are references to an operator licensed under that Part of that Act;] 7

[...] 8

“enactment” includes an enactment in a local or private Act of Parliament and a provision
of an order, scheme, regulations or other instrument made under or confirmed by a public
general, local or private Act of Parliament;

[“field-edge path” means a footpath or bridleway that follows the sides or headlands of a
field or enclosure;] 9

“financial year” means a year ending on 31st March;

“footpath” means a highway over which the public have a right of way on foot only, not
being a footway;

“footway” means a way comprised in a highway which also comprises a carriageway,
being a way over which the public have a right of way on foot only;

“functions” includes powers and duties;

[...] 10

[“GLA road” shall be construed in accordance with section 14D(1) above;] 11

“harbour undertakers” means persons authorised by any enactment to carry on a harbour
undertaking;

“highway land acquisition powers” has the meaning provided by section 250(1) above;

“highway maintainable at the public expense” means a highway which by virtue of section
36 above or of any other enactment (whether contained in this Act or not) is a highway
which for the purposes of this Act is a highway maintainable at the public expense;

“horse” includes pony, ass and mule, and “horseback” is to be construed accordingly;

“hours of darkness” means the time between half an hour after sunset and half an hour
before sunrise;

“improvement” means the doing of any act under powers conferred by Part V of this Act
and includes the erection, maintenance, alteration and removal of traffic signs, and the
freeing of a highway or road-ferry from tolls;

“inland navigation undertakers” means persons authorised by any enactment to carry on
an inland navigation undertaking;

“land” includes land covered by water and any interest or right in, over or under land;

“lease” includes an underlease and an agreement for a lease or underlease, but does not
include an option to take a lease or mortgage, and “lessee” is to be construed accordingly;

“lighting authority” means a council or other body authorised to provide lighting under
section 161 of the Public Health Act 1875 or under section 3 of the Parish Councils Act
1957 or any corresponding local enactment;

“local authority” means the council of a district or London borough or the Common Council
[ but, in relation to Wales, means a Welsh council] 12 ;

“local highway authority” means a highway authority other than the Minister [ or a strategic
highways company] 13 ;

“local planning authority” has the same meaning as in [the Town and Country Planning Act
1990] 14;

“lorry area” means an area provided under section 115 above;
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“made-up carriageway” means a carriageway, or a part thereof, which has been metalled
or in any other way provided with a surface suitable for the passage of vehicles;

“maintenance” includes repair, and “maintain” and “maintainable” are to be construed
accordingly;

“maintenance compound” means an area of land (with or without buildings) used or to be
used in connection with the maintenance of highways, or a particular highway;

[...] 15

“the Minister”, subject to subsection (5) below, means as respects England, the Minister of
Transport and as respects Wales, the Secretary of State; and in section 258 of, and
paragraphs 7, 8(1) and (3), 14, 15(1) and (3), 18(2), 19 and 21 of Schedule 1 to, this Act,
references to the Minister and the Secretary of State acting jointly are to be construed, as
respects Wales, as references to the Secretary of State acting alone;

“navigation authority” means persons authorised by any enactment to work, maintain,
conserve, improve or control any canal or other inland navigation, navigable river, estuary,
harbour or dock;

“owner” , in relation to any premises, means a person, other than a mortgagee not in
possession, who, whether in his own right or as trustee or agent for any other person, is
entitled to receive the rack rent of the premises or, where the premises are not let at a
rack rent, would be so entitled if the premises were so let;

[...] 16

“pier undertakers” means persons authorised by any enactment to carry on a pier
undertaking;

“premises” includes land and buildings;

“private street works code” has the meaning provided by section 203(1) above;

“proposed highway” means land on which, in accordance with plans made by a highway
authority, that authority are for the time being constructing or intending to construct a
highway shown in the plans;

[“proprietor”, in relation to a school, has the same meaning as in the Education Act 1996;]
5

“public general enactment” means an enactment in an Act treated as a public general Act
under the system of division of Acts adopted in the regnal year 38 George 3, other than an
Act for confirming a provisional order;

“public path creation agreement” means an agreement under section 25 above;

“public path creation order” means an order under section 26 above;

“public path diversion order” means an order under section 119 above;

“public path extinguishment order” means an order under section 118 above;

“public utility undertakers” means persons authorised by any enactment to carry on any of
the following undertakings, that is to say, an undertaking for the supply of [...] 17gas, [...] 18

or hydraulic power;

“rack rent”, in relation to any premises, means a rent which is not less than two-thirds of
the rent at which the premises might reasonably be expected to let from year to year, free
from all usual tenant's rates and taxes [...] 19 , and deducting therefrom the probable
average annual cost of the repairs, insurance and other expenses (if any) necessary to
maintain the same in a state to command such rent;

[ “rail crossing diversion order” means an order under section 119A above; “rail crossing
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extinguishment order” means an order under section 118A above;] 20

“railway” includes a light railway;

“railway undertakers” means persons authorised by any enactment to carry on a railway
undertaking;

“reconstruction” , in relation to a bridge, includes the construction of a new bridge and
approaches thereto in substitution for the existing bridge and the approaches thereto;

[ “restricted byway” has the same meaning as in Part II of the Countryside and Rights of
Way Act 2000;] 21

“road-ferry” means a ferry connecting the termination of a highway which is, or is to
become, a highway maintainable at the public expense with the termination of another
highway which is, or is to become, such a highway;

[“road hump” has the meaning provided by section 90F(1);] 22

[“school” has the same meaning as in the Education Act 1996;] 5

“service area” means an area of land adjoining, or in the vicinity of, a special road, being
an area in which there are, or are to be, provided service stations or other buildings or
facilities to be used in connection with the use of the special road;

[...] 23

[“special diversion order” means an order under section 119B(4) above;] 24

“special enactment” means any enactment other than a public general enactment;

“special road” means a highway, or a proposed highway, which is a special road in
accordance with section 16 above [ or by virtue of an order granting development consent
under the Planning Act 2008] 25 ;

“special road authority” has the meaning provided by section 16(4) above;

[“SSSI diversion order” means an order under section 119D above;] 24

“statutory undertakers” means persons authorised by any enactment to carry on any of the
following undertakings:—

(a) a railway, tramway, road transport, water transport, canal, inland navigation, dock,
harbour, pier or lighthouse undertaking, or

(b) an undertaking for the supply of [...] 17[...] 26[...] 27hydraulic power,

and “statutory undertaking” is to be construed accordingly;

[“strategic highways company” means a company for the time being appointed under Part
1 of the Infrastructure Act 2015;] 28

[ “street” has the same meaning as in Part III of the New Roads and Street Works Act
1991;] 29

[ “street works licence” means a licence under section 50 of the New Roads and Street
Works Act 1991, and “licensee” in relation to such a licence, has the meaning given by
subsection (3) of that section;] 30

“swing bridge” includes any opening bridge operated by mechanical means;

“traffic” includes pedestrians and animals;
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[“traffic calming works”, in relation to a highway, means works affecting the movement of
vehicular or other traffic for the purpose of–

(a) promoting safety (including avoiding or reducing, or reducing the likelihood of,
danger connected with terrorism within the meaning of section 1 of the Terrorism Act
2000 (c. 11)), or

(b) preserving or improving the environment through which the highway runs;

] 31

“traffic sign” has the same meaning as in [section 64 of the Road Traffic Regulation Act
1984] 32;

“tramway undertakers” means persons authorised by any enactment to carry on a
tramway undertaking;

“transport undertakers” means persons authorised by any enactment to carry on any of
the following undertakings, that is to say, a railway, canal, inland navigation, dock, harbour
or pier undertaking, and “transport undertaking” is to be construed accordingly;

“trunk road” means a highway, or a proposed highway, which is a trunk road by virtue of
section 10(1) or section 19 above or by virtue of an order or direction under section 10
above [ or an order granting development consent under the Planning Act 2008,] 33 or
under any other enactment;

“trunk road picnic area” has the meaning provided by section 112(1) above;

[“universal service provider” has the same meaning as in [Part 3 of the Postal Services Act
2011] 35 ; and references to the provision of a universal postal service shall be construed
in accordance with [that Part] 36;] 34

[ “water undertakers” means the Environment Agency, the Natural Resources Body for
Wales or a water undertaker;] 37

[“Welsh council” means the council of a Welsh county or county borough.] 38

(2) A highway at the side of a river, canal or other inland navigation is not excluded from the
definition in subsection (1) above of [“bridleway”, “footpath” or “restricted byway”] 21 , by
reason only that the public have a right to use the highway for the purposes of navigation, if
the highway would fall within that definition if the public had no such right thereover.

[

(2A) In this Act—

(a) any reference to a county shall be construed in relation to Wales as including a
reference to a county borough;

(b) any reference to a county council shall be construed in relation to Wales as including
a reference to a county borough council; and

(c) section 17(4) and (5) of the Local Government (Wales) Act 1994 (references to
counties and districts to be construed generally in relation to Wales as references to
counties and county boroughs) shall not apply.

] 39
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(3) In a case where two or more parishes are grouped under a common parish council,
references in this Act to a parish are to be construed as references to those parishes.

[

(3A) In a case where two or more communities are grouped under a common community
council, references in this Act to a community are to be construed as references to those
communities.

] 40

(4) Any reference in this Act to property of railway undertakers, canal undertakers, inland
navigation undertakers, dock undertakers, harbour undertakers [...] 41pier undertakers is,
where the undertakers are a body to which this subsection applies, to be taken as a
reference to property of that body held or used by them wholly or mainly for the purposes of
so much of their undertaking as consists of the carrying on of a railway undertaking or, as
the case may be, of a canal undertaking, an inland navigation undertaking, a dock
undertaking, a harbour undertaking or a pier undertaking.

This subsection applies to the following bodies, namely, the British Railways Board, the
British Transport Docks Board, [Canal & River Trust] 42 , [Transport for London] 43, [...] 44[...] 45

any wholly-owned subsidiary (within the meaning of the Transport Act 1968) or joint
subsidiary (within the meaning of section 51(5) of that Act) of any of those bodies [other than
Transport for London, or any of its subsidiaries (within the meaning of the Greater London
Authority Act 1999)] 46.

[

(4A) Any reference in this Act to apparatus belonging to, or used or maintained by the
operator of [an electronic communications code network] 48 shall have effect as a reference
to [electronic communications apparatus] 49 kept installed for the purposes of that [network]
50 .

] 47

(5) In relation to that part of the road constructed by the Minister of Transport along the line
described in Schedule 1 to the North of Almondsbury—South of Haysgate Trunk Road Order
1947 and referred to in that Order as “the new road” which lies to the east of the most
easterly point before reaching the River Wye at which eastbound traffic of Classes I and II
(as specified in Schedule 4 to this Act) can leave that road by another special road, the
functions of the Minister under this Act shall be exercisable [by the Secretary of State for
Transport] 51.

[

(6) Subsection (5) is subject to the specification of those roads as ones for which a strategic
highways company is highway authority under Part 1 of the Infrastructure Act 2015.

] 52

[Back to Top]
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Copies of the cases referred to in this submission are provided in this Appendix at 
the request of the Examining Authority for use by the Examining Authority only as 
they are subject to copyright: 

1. Great Western Railway Company v The Swindon and Cheltenham Extension 

Railway Company (1884) 9 App. Cas. 787   

2. Vauxhall Estates Ltd v Liverpool Corporation [1932] 1 KB 733 

3. West Ham (Churchwardens etc) v Fourth City Mutual Building Society [1892] 

1 QB 654  

4. Thoburn v Sunderland City Council [2002] EWHC 195 (Admin) 

5. R [on the application of Brynmawr Foundation School Governors] v Welsh 

Ministers [2011] EWHC 519 (Admin)  

6. R (Buckinghamshire County Council) v Transport Secretary [2014] 1W.L.R. 

324 

7. Austin’s case (1672) 1 Vent 189 

8. Dawes v Hawkins 1860 29 LJ CP 343 

9. Goodtitle Chester v Alker & Eames 1757 1 Burr 133 

10. Harrison v Rutland (Duke) [1893] 1 QB 142 at 154 

11. Dovaston v Payne 1795 2 H Bl 527 

12. St Mary, Newington, Vestry v Jacobs 1871 LR QB 53 

13. Coverdale v Charlton 1878 4 QBD 104 

14. Tunbridge Wells Corporation v Baird (1896) AC 434 

15. Southwark LBC v TfL [2018] UKSC 63 

16. Schweder v Worthing Gas Light and Coke Company (no2) (1913) 1 Ch 118 

17. R v Lyon 1825 Dow & Ry KV 497 (see (1824) Ryan & Moody 151) 

18. Buckland v Secretary of State for the Environment [2000] 1 WLR 1949 

19. R v French (1879) 4 QBD 507 
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Appendix 3: Other Documents 

Council Of The County Of Somerset (Taunton Northern Inner Distributor Road 
A3087) Compulsory Purchase Order 2011 
 
Council Of The County Of Somerset (Taunton Northern Inner Distributor Road 
A3087) Compulsory Purchase Order 2011 Plan 
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